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CURRENT TOPICS. 





In State v. Doepke, decided by the Supreme 
Court of this State, during the present term, 
the defendant being indicted for the larceny 
of a coffin, the trial-court instructed the jury 
that, if they found the coffin was of less value 
than ten dollars, and that defendant stole it, 
they should convict him of petit larceny. By 
another instruction they were told that in or- 
der to convict defendant of grand larceny, 
they should find the coffin to have been of the 
value of ten dollars or more, and that it was 
sufficient if they found it to have been of that 
value to the owner, and that it was not requir- 
ed that it should be of that value to third per- 
sons, or that it would demand that price in the 
open market. This instruction the Supreme 
Court held to be error. ‘‘If,’’ said Henry, 
J., ** the criterion of value given by the court, 
in the second of the above instructions be cor- 
rect, one might be convicted of grand larceny 
for stealing a finger ring of the intrinsic value 
or market value of five dollars, only because, 
forsooth, being a gift to the owner by a de- 
parted friend, or wife or other loved one, he 
placed an estimate upon it far beyond its 
value, although of no greater value to third 
persons than another ring of the same kind, 
which could be purchased wherever kept for 
sale for five dollars. The criterion of value 
by which the jury were told in that instruction 
they might be governed, does not apply as a 
general rule in civil proceedings, and when 
the statute requires that property stolen should 
be of the value of ten dollars in order to con- 
stitute the theft thereof grand larceny, the 
term ‘ value’ is to be taken in its legal sense, 
which does not differ from its common accep- 
tation, and there is no warrant for allowing 
any other mode of ascertaining the value of 
stolen property in a criminal prosecution than 
that which prevails generally in civil proceed- 
ings.’’ A similar ruling has been recently 
made in New Hampshire, in the case of State 
v. James, not yet reported. Here the article 
stolen was the printed list of names of the 
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subscribers to a newspaper, with the dates to 
which they had paid. The court, in consid- 
ering the same question raised in the Missouri 
case, said: ‘‘Its value as a statutory subject 
of larceny is its market value; and evidence 
that it is worth twenty dollars to its owner, 
and worth nothing to anybody else, does not 
show its market value to be twenty dollars. 
To be of the market value of twenty dollars, 
it must be capable of being sold for that sum 
at a fairly conducted sale—at a sale, conduct- 
ed with reasonable care and diligence in re- 
spect of time, place, and circumstances for 
the purpose of obtaining the highest price.’’ 





The jurisdiction of a court of equity to en- 
join the publication of a threatened libel was 
sustained in the recent case of Saxby v. East- 
erbrook, 27 W. R. 188, decided by the English 
High Court of Justice. ‘The question arose 
at the close of an action of libel for publish- 
ing matters injurious to the plaintiff’s trade. 
The jury found that the publications, were 
libelous and rendered a verdict against the de- 
fendant with costs. Cotrermwer, C. J., who 
presided at the trial, directed that a perpetual 
injunction should issue to restrain him from 
publishing libels of the nature complained of 
against the plaintiff, but as it appeared doubtful 
whether the learned judge had power to make 
such an order, the plaintiff was directed to 
move the court in term for an injunction to 
that effect. Thereafter the question was 
argued before the court, and the order asked 
allowed. The Chief Justice said: ‘The ap- 


| plication to the court has been made because 


at the trial it appeared doubtful whether 
equity would grant an injunction to restrain 
the publication of a libel. There were cases 
to the effect that such a matter was not a 
ground for injunction, but they had pro- 
ceeded on a ground which was distinguish- 
able in principle from the present case. Libel 
or no libel was a question for the jury, and it 
was quite intelligible that a court of equity 
should decline to restrain a publication where 
it had not been found to be libelous. In the 
present case, however, the jury had found that 
the publication was libelous, and it was con- 
nected with the plaintiff’s property, and cal- 
culated materially to injure it. All the cases 
where courts of equity had refused to inter- 
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fere were cases where the application was 
made before verdict. There was no principle 
on which the court ought to be compelled to 
refuse the order, and they, therefore, 
granted it, but without costs.’”’ In Life 
Association of America v. Boogher, 4 
Cent. L. J., 40, the St. Louis Court of 
Appeals held that the courts of this State have 
no power to enjoin the publication of a libel 
though its publisher be insolvent and the dam- 
age irreparable. The court said that the Eng- 
lish courts had uniformly refused to exercise 
such a power, having overlooked the cases of 
Dixon v. Holden, L.R . 7 Eq. 494; Rollins v. 
Hinks, L. R, 13 Eq. 355, and Mackett v. 
Commr. of Herne. Bay, 34 W. R. 845; 3 Cent. 
L. J. 355. See Prudential Assurance Co. v. 
Knott, 23 W. R. 239, L.R. 10 Ch. 142; 
Thorley’s Cattle Food Co. v. Massam, L. R. 6 
Ch. D. 582 ;Springhead Spinning Co. v Riley, 


16 W.R. 1138. L. R. 6 Eq. 551; also an arti- © 


cle on the same subject, 4 Cent. L. J. 171. 


— 
. > 





In Board of Freeholders v. Wright, 3 Stew. 
311, the Court of Errors and Appeals of New 
Jersey, affirming the decree of the Vice Chan- 
cellor, reported 25 Stew. 268, hold that the 
State of New Jersey does not possess the 
crown’s common law prerogative to have its 
debts paid in preference to the debts of other 
creditors. The principle of the crown’s pref- 
erence is thus stated by Coke (1 Co. Lit. 131 
(b):- ** The king, by his prerogative, regu- 
larly is to be preferred in payment of his duty 
or debt, by his debtor, before any subject, 
although the king’s debt or duty be the later, 
and the reason hereof is, for that thesaurus 
regis est fundamentuim belli, et firmamentum 
pacis. And thereupon the law gave the king 
remedy, by writ of protection, to protect his 
debtor, that he should not be sued or attached 
until he paid the king’s debt. But hereof 
grew some inconvenience, for to delay other 
men of their suits, the king’s debts were more 
slowly paid. And, for remedy thereof, it is 
enacted by the statute of 25 Eliz. 3, c. 19, 
that the other creditors may have their actions 
against the king’s debtor, and proceed to judg- 
ment, but not to execution, unless he will take 
upon him to pay the king’s debt, and then he 
shall have execution against the king’s debtor 
for both the two debts. This kind of protec- 











tion hath (as it appeareth) no certain time 
limited in it.’? That the State, says the re- 
porter in a learned note to the case at bar, is 
a preferred creditor, has been decided in 
other States upon twogrounds: 1. By virtue 
of her sovereignty, and (2) by virtue of the 
maxim that general words in a statute do not 
include the State, unless expressly named, and 
hence debts due to the State are not affected 
by proceedings in bankruptcy, insolvency or 
assignments for the benefit of creditors. This 
has been recognized in Maryland, State v. 
Rogers, 2 Har. & McH. 198; Green’s case, 4 
Md. Ch. 349. South Carolina, Lenoir v. 
Winn, 4 Desaus. 65. In Georgia, the prefer- 
ence of the State is placed upon her sovereign 
right at common law, which was included in a 
general act of the legislature adopting the 
common law. Robinson v. Bank of Darien, 
18 Ga. 165. In Pennsylvania it is said that 
the State ‘‘ always took preference to individ- 
uals until the act of April, 1794, which directs 
that debts due to the State from deceased per- 
sons shall be last paid.’’ Com. v. Lewis, 6 
Binn. 266, 271, Tilghman, C. J. See Mitch- 
ell’s Estate, 2 Watts, 87; Brackenridge’s 
Misc. 117. ‘‘ Even yet she takes a preference 
with regard to the estates of living debtors, 
for an account settled by the accounting offi- 
cers of the Commonwealth becomes a lien on 
all the real estate of the debtor.’’ Forney v. 
Com., 10 Pa. St. 405; Com. Appeal, 4 Pa. 
St. 164; Arnold’s Estate, 46 Pa. St. 277. So 
in Massachusetts, North Carolina and Ken- 
tucky. Com. v. Phoenix Bank, 11 Metce. 129; 
Hoke v. Henderson, 3 Dev. 12; Com. v. Lo- 
gan, 1 Bibb. 529; Smith v. State, 5 Gill. 45. 
The preference given to debts due to the 
United States is solely statutory, and ‘‘ does 
not stand upon any sovereign prerogative.’’ 
United States v. State Bank, 6 Pet. 29; while 
that of the several States is a branch of the 
common law of England, adopted as such, or 
by statutes declaratory thereof. State of 
Maryland v. Bank of Maryland, 6 Gill & J. 
205; Jones v. Jones, 1 Bland, 444, 445; 
Green’s Case, 4 Md. Ch. 349, 356; Com. v. 
Lewis 6 Binn. 266, 271; Robinson v. Bank 
of Darien, 18 Ga. 65. The preference of the 
State is confined to its own claims, and does 
not embrace those of corporations of which 
the State is owner in whole or in part. Bank 
of South Carolina v. Gibbs, 3 McCord (S. C.) 
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377; Fields v. Whitney, 1 Sneed (Tenn. ) 351. 
Unless expressly included by statute. State 
v. Dickson, 38 Ga. 171; Mahone v. Central 
Bank, 17 Ga, 111; Tilford v. Bank of Ky., 2 
Dana, 115. 








LIABILITY OF EXECUTOR OR ADMINIS- 
TRATOR FOR THE ACTS OF A CO-EXEC- 
UTOR OR CO-ADMINISTRATOR. 

As the rights and liabilities of joint execu- 
tors and joint administrators in respect to 
each other are the same, except so far as the 
liability of the former may be modified by the 
circumstance that they take a trust under the 
provisions of a will, the subject of their re- 
spective liabilities will be simplified by using 
the term “executor’’ alone, and the principles 
will be deemed to apply equally to executors 
and administrators, except in those cases 
where a principle is announced which applies 
only to persons who act under a will. 

Any person who is named as executor in a 
will has the right, if he chooses, to renounce 
the trust; and if he does so prior to interfer- 
ing with the estate, he will not incur any re- 
sponsibility in connection therewith. He may 
act as agent for the co-executor who proves 
the will, in converting the assets into money, 
and pay the proceeds over to him, without in- 
curring any liability for his default or miscon- 
duct.! But if he receives a part of the assets 
before he renounces, he is deemed to accept 
the trust, and take them in his capacity as ex- 
ecutor, and his liability is the same as if he 
had proved the will.? Although he renounces 
the will, yet if he subsequently unites with the 
other executor in the execution of a power to 
sell real estate to pay debts and legacies, he is 
liable in the same manner for the conduct of 
the co-executor as if he had proved the will, 
for he can execute the power only as execu- 
tor.® 

The mere fact that the executors join in the 
probate of the will, or take out joint letters 
testamentary,° will not of itself make one lia- 
ble for the default or misconduct of the other. 


1. Dove y. Everard, 1 Russ. & Mylne, 231; Stacey v. 
Elph, 1 Mylne & Keene. 195. 

2. Read v. Truelove, Ambl. 417; Rogers v. Frank, 
1 Younge & Jer. 409; Doyle v. Blake, 2 Scho. & L. 229. 

3. Carsey v. Barsham, 1 Scho. & L. 344. 

4. Hovey v. Blakeman, 4 Ves. 596; Balchen v. Scott, 
2 Ves. Jr. 678. 

5. Morrow v. Peyton, 8 Leigh, 54. 








Each executor has the right to receive the tes- 
tator’s property, and perform the duties of his 
office without the concurrence of the other. 
@ne has in general no power to control the 
conduct of the other, or prevent him from re- 
ceiving the assets. As he can not interfere with 
the other in the performance of his duties 
under the will, his liability is limited to the as- 
sets that come into his own hands. He is not 
responsible for permitting the other to receive 
the assets, when he has no reason to believe 
that they will not be safe in his hands. The 
rights and liabilities of joint administrators in 
this respect are the same as those of joint ex- 
ecutors. 

An executor who proves a will and qualifies, 
accepts the trust, and is bound to use due dili- 
gence in its execution. If he makes himself, 
he must do all that he is directed to do as exec- 
utor. If any loss occurs, through his neglect 
to perform a positive duty imposed upon the 
executors by the express terms of the will, he 
can not escape from responsibility by alleging 
that he left his co-executor to manage the es- 
tate. When such a duty is enjoined upon 
them, each must see that it is performed, and 
can not escape from liability by leaving the 
other to attend to it.6 If the will directs that 
the money belonging to the estate shall be in- 
vested, an executor who allows it to remain in 
the hands of his co-executor without invest- 
ment, is liable for the defalcation of the latter 
although he did not receive any part of the 
funds.9, If the will directs that a debt due to 
the estate by one executor shall be secured, or 


6. Anon., Dyer, 210 A; Hargthorpe v. Milforth, Cro. 
Eliz. 318; Littlehales v. Gascoyne, 3 Bro. C. C. 73; 
Langford v. Gascoyne, 11 Ves. 333; Peter v. Beverly, 10 
Pet. 532; Williams v. Maitland, 1 Ired. Eq. 92; Fenni- 
more v. Fennimore, 3 N. J. Eq. 292; Worth v. M’Aden, 
1 Dev. & Bat. Eq. 199; Noland v. Caloit, 20 Miss. 273; 
Banks v. Wilkes, 3 Sandf. Ch. 99; Clarke v. Jenkins, 3 
Rich. Eq. 318; White v. Bullock, 20 Barb. 91; Kerr v. 
Kirkpatrick, 8 Ired. Eq. 137; contra: Doriocourt v. 
Jacobs, 1 La. An. 214; Girod v. Pargoud, 11 La. An. 
329; Robinson’s Estate, 7 Phila. 61. 

7. State v. Belin, 5 Harrington, 400; Ray v. Doughty, 
4 Blackf. 115; Morrow v. Peyton, 8 Leigh, 54; Knox v. 
Picket, 4 Dessau. 94; Douglass v. Satterlee, 11 Johns. 
16; Roach v. Hubbard Litt. Sel. Cas. 235; Cameron v. 
Justices, 1 Geo. 36; Moore v. Tandy, 3 Bibb. 97; Davis 
v. Walford, 2 Ind. 88. 

8. Mucklow v. Fuller, Jac. 198; Booth vy. Booth, 1 
Beay. 125; Burrows v. Walls., 3 D. M. & G. 233; Riky 
v. Kimmis, 1 Lloyd & Goold, 101. 

9. Burrows v. Walls, 5 D. M. & G. 233; Riky v. Kim- 
mis, 1 Lloyd & Goold, 101; Scurfield v. Howes, 3 Bro. 
GC. C. 90. 

10. Weigand’s Appeal, 28 Penn. 471. 
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got in and invested in stocks, " the other ex- 
ecutor is responsible for any loss that may 
arise from his failure to use reasonable dili- 
gence to carry out the provisions .of the will 
before the debtor becomes insolvent, although 
the debtor took full charge of the estate. If 
the will directs that the estate shall be put out 
at interest in some good and sufficient secu- 
rity, an executor is liable for any loss that may 
arise from allowing his co-executor, who was 
a partner of the testator, to keep the funds in 
the business.!2 But if the will merely invests 
the executors with a discretion to invest the 
money belonging to the estate, one executor 
is not liable for the act of his co-executor in 
loaning the money upon inadequate secu- 
rity.13 , 

An executor is responsible for any loss that 
may arise from the lack of due diligence in 
performing the duties of his office, although 
those duties do not arise from the express 
terms of the will. Of these duties the princi- 
pal one is to callin and collect such part of 
the assets as are not in a proper state of in- 
vestment.4 The reason for appointing more 
executors than one is that they may be a check 
upon each other, and hence it is the duty of 
each to watch over and correct the conduct of 
the other. If one executor takes the choses in 
action into his possession, the other execu- 
tor is not absolutely liable, although they are 
lost for the want of ordinary diligence in at- 
tempting to collect them, for the latter is re- 
sponsible only for his own negligence, and not 
for the negligence of the former.” But if the 
latter in such a case is aware that the former is 
not using due diligence to collect the assets, 
and takes no steps to compel him to perform 
his duty, he is responsible for any loss that 
may arise from such negligence." In this re- 
spect there is no distinction between a debt 
due from a stranger and a debt due from a co- 
executor. An executor is not liable, at all 
events, for the loss of a debt due to the estate 
by his co-executor, through the insolvency of 
the latter ;17 but if he negligently suffers the 


11. Mucklow v. Fuller, Jac, 198. 
12. Booth v. Booth, 1 Beav. 125. 
_»- 18. Robinson’s Estate, 7 Phila. 61. 
14. Stiles v. Guy, 1 Mac. & G. 422; Worth v. M’Aden, 
1 Dev. & Bat. Eq. 199. 
15. Hall v. Carter, 8 Geo. 388. 
16. Scully v. Delaney, 2 Irish Eq. 165. 
17. Clark v. Cotton, 2 Dev. Eq. 51; Kerr v. Waters, 
19 Geo. 136. 
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debt to remain unpaid, then he is liable for the 
loss.18 If he individually is a creditor of his 
co-executor, his diligence in collecting or se- 
curing his own debt is an important circum- 
stance in determining whether he has used due 
diligence to protect the estate.19 In such an in- 
quiry the confidence reposed in the co-executor 
by the testator in his life-time does not furnish 
a rule to regulate the conduct of the other ex- 
ecutor, or determine the question of his dili- 
gence.” If an executor is not aware that his 
co-executor is misapplying the funds in his 
hands, he is not liable therefor, for he has the 
right in general to presume that his co-execu- 
tor is faithful to his trust.21 Butif he is aware 
that his co-executor is not applying the moneys 
received by him according to the trusts of the 
wil, and stands by and acquiesces in it with- 
out doing anything on his part to procure the 
due execution of the trusts, he will, in respect 
to that negligence, be himself charged with 
the loss. If an executor who is allowed by 
law to procure the removal of his co-executor 
when the latter leaves the State, fails to do so, 
he is liable for funds that may be lost through 
his negligence in that respect. 

Although an executor is not, in general, 
liable for the defalcation or—where he merely 
permits him to obtain possession of the assets 
—misconduct of his co-executor, yet he will 
be liable if he voluntarily and unnecessarily 
does any act which enables him to get such 
possession, and without which he can not get 
it—then he is liable. If, for instance, he has 
money in his own hands, and pays it over to 
his co-executor without a legal excuse, he is 
liable if the latter wastes or misapplies it. In 
such a case he makes his co-executor his 


18. Styles v. Guy, 1 Mac. & G. 422; Candler v. Tillett, 
23 Beav. 257. 

19. Candler v. Tillett, 23 Beav. 257; vide Mucklow 
v. Fuller, Jac. 198. 

20. Styles v. Guy, 1 Mac. & G. 422. 

21. Williams v. Nixon,2 Beay. 472; Kerr v. Kirk- 
patrick, 8 Ired. Eq. 137. 

22. Williams v. Nixon, 2 Beav. 472; Booth v. Booth, 
1. Beay. 125; Johnson v. Corbett, 11 Paige, 265. 

23. Hengst’s Appeal, 24 Penn. 413. 

24. Langford v. Gascoyne, 11 Ves. 333; Ray v. 
Doughty, 4 Blackf. 115; Sparhawk v. Buell., 9 Vt. 41; 
Worth v. M’Aden, 1 Dev. & Bat. Eq. 199; Edmonds v. 
Crenshaw, 14 Pet. 166; Sterrett’s Appeal, 2 Penna. 419; 
Johnson v. Johnson, 2 Hill Ch. 277; Clark v. Clark, 8 
Paige, 152; Townsend v. Barber, 1 Dick. 356; Mesick 
vy. Mesick, 7 Barb. 120; Macpherson vy. Macpherson, 1 
Macq, 343; Joseph Black’s Estate, 1 Tuck. 145; Read 
v. Truelove, Amb]. 417; Rogers v. Frank, 1 Younge & 
Jer. 409. 
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agent for the application of the money, and 
both are liable, for both have had actual control 
of the fund, and both have concurred that one 
should manage it. The same principle applies 
if, being indebted to the estate, he pays the 
interest to his co-executor, although the latter 
holds the note, or other evidence of the debt.” 
If an executor, having possession of a mort- 
gage, delivers it to his co-executor, who is the 
mortgagor, to be cancelled, he is liable for any 
loss the estate may suffer therefrom.* Even 
a removal from the State is not a sufficient le- 
gal excuse for delivering the assets to his co- 
executor who remains there * In accordance 
with this principle, the estate of the husband 
of an administratrix, who has the funds de- 
posited in the joint names of himself and the 
co-administrator, is liable if the latter, after 
his death, draws the money and misapplies it ; 
for the deposit should have been in the joint 
names of the administratrix and administrat- 
or.% If the will authorizes the executors to 
loan the money out on security, and they 
make a loan to one of the executors, all are 
liable for any loss that may arise from such 
loan.2 But this liability does not arise if the 
executor never, in fact, got possession of the 
assets. If, for instance, a party who is in- 
debted to the estate sends a bill of exchange 
for the payment of the debt to an executor 
who never acted as such, and he sends it to 
the acting executor, he is not liable for the 
latter’s misconduct.” 

The rule which bolds an executor liable for 
the misapplication of funds, placed by him in 
the hands of his co-executor, does not 
apply in those cases where there is a necessity 
for the act. By necessity, in this connection, 
is meant a necessity that arises in the ordina- 
ry course of business. In the settlement of 
the estate, it may be necessary for the exe- 
cutors to employ an agent to transact business 
for the estate, and, in such a case, if they em- 
ploy one of the executors, they are liable for his 
acts only to the same extent as they would be li- 
able for the acts of a stranger so employed.21 
If an executor deposits money with his co-exe- 


25. Fisher v. Skillman, 18 N. J. Eq. 229; U. S. v. 
Rose, 2 Cranch. C. C. 67. 
. Fisher v. Skillman, 18 N. J. Eq. 229. 
Edmonds v. Crenshaw, 14 Pet. 166. 
. Clongh v. Bond, 3 Mylne & Cr. 490. 
. Stickney v. Sewell, 1 Mylne & Cr. 8. 
Babehen v. Scott, 2 Ves. Jr. 678. 
- Toplis v. Hurrell, 19 Beay. 423; Clark v. Cotton, 
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cutor, who happens to be a banker, under 
such circumstances that the act is not impro- 
vident, he is not liable for a loss that may 


arise from the latter’s failure. If the exe- 
cutors live in different places, and, one being 
possessed of funds, remits them to the other 
to pay debts or legacies to persons who re- 
side in his neighborhood, he is not liable for 
any misapplication of the funds by the lat- 
ter.® But in such a case an executor is held 
liable for any loss that may arise from the 
lack of ordinary diligence on his part. If, for 
instance, he can ascertain, by the use of ordi- 
nary diligence, that a legatee does not live in 
the neighborhood of his co-executor, he is re- 
sponsible if the latter wastes the money so 
paid to him for the legatee.* If the estate 
has been standing for a long time, and one 
executor, having funds sufficient to pay debts, 
wastes them instead of applying them to that 
purpose, and then asks his co-executor for the* 
means to pay the debts, the latter is liable if, 
without inquiry, he gives the former money 
that is wasted ; for he is negligent in not inquir- 
ing how he has been dealing with the assets 
for such a long time.”. O. F. B. 

2. Dev. Eq. 51; Irwin’s Appeal, 35 Penn. 294, 

32. Churchill v. Hobson, 1 P. Wms. 241; Chambers 
v. Minehin, 7 Ves. 186; vide Sadler v. Hobbs, 2 Bro. 
C. U, 114. 

33. Bacon v. Bacon, 5 Ves. 331; Clark v. Cotton, 2 
Deo. Eq. 51; Irwin’s Appeal, 35 Penn. 294; contra: 
Crosse vy. Smith, 7 East. 246. 

34. Moses v. Levi, 3 Young & Col. 359. 7 

35. Shipbrook v. Hinchinbrook, 11 Ves. 252; 8s. C., 16 
Ves. 477. 

( To be continued.) 








VENDOR AND PURCHASER — STATUTE OF 
FRAUDS—WHAT CONSTITUTES ACCEPT- 
ANCE. 





KEIWERT v. MEYER. 





Supreme Court of Indiana, December, 1878. 


HON. GEORGE V. HowK, Chief Justice. 
‘* HORACE P. BIDDLE, 
“© JAMES L. WORDEN, 

‘¢ SAMUEL E. PERKINS, 
‘6 WILLIAM E. NIBLACK, 


| Associate Justices. 


A, living in Milwaukee, went to Connover, in the 
State of Iowa, and there took an order for goods from 
B, but no memorandum in writing was signed, and no 
part of the purchase price was paid at the time the 
contract was made. The goods were shipped by rail 
from Milwaukee to B at Connover. Held, that the con- 
tract must be governed by the law of Iowa, and being 
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void by the statute of frauds of that State, the deliv- 
ery of the goods to the railroad company by A did not 
constitute an acceptance of them by B so as to take the 
case out of the statute. 


Action by appellants against appellee, to recover 
for goods sold and delivered. 

Answer that the goods sold were intoxicating 
liquors, sold in the town of Connover, in the State 
of Iowa; that such sale was in violation of a then 
existing law of that State, a copy of the provisions 
of said law being set out in the answer. A reply 
averred that appellants (the vendors of the goods) 
live in Wisconsin, and that one of them tooka 
verbal order from the appellee, in the said town of 
Connover, for the goods, which were to be sent to 
the appellee after appellants’ return to Wisconsin; 
that the goods were shipped by rail from Milwaukee, 
pursuant to the order made in Connover, and that 
appellee received said goods at Connover, and ac- 
cepted them, ratifying the delivery at Milwaukee. 
The reply set out the statute of frauds of Iowa, 
and averred that by its provisions the order was an 
executory contract, completed only by delivery to 
the railway compzny at Milwaukee; that there was 
no memorandum in writing signed by appellants 
or their agent in the State of Iowa, of said bargain 
or sale, and no part of the purchase-money was 
paid in the State of Iowa at the time the contract 
was made. A demurrer to the reply was sustained, 
and the plaintiffs, electing to stand upon the ruling 
on the demurrer, the defendants had judgment in 
their favor. 


PERKINS, J., delivered the opinion of the court: 

The parol contract for the sale of the liquors was 
clearly an Iowa contract. It was a final contract. 
Both parties to it had power to make it such, 
Keiwert, one of the plaintiffs, went from Milwau- 
kee to Iowa to solicit the contract. The first propo- 
sition will be presumed, in the absence of anything 
showing the contrary, to have been made by him 
for the sale of the liquors. It was accepted by 
Meyer, the appellee. The contract was closed in 
Iowa. ‘Taylor v. Shipmay, 33 Iowa, 194. See Fer- 
rett v. Bartlett, 21 Vt. 184; State v. Cummings, 28 
Id. 508. 

It might have been different had the verbal prop- 
osition, or order for the goods, been sent from 
Meyer te, and accepted by the vendors in Wiscon- 
sin. In Kling v. Fries, 33 Mich. 275, where the 
agent of a firm of wholesale liquor dealers in Ohio 
solicited and obtained an order for liquors from a 
retail dealer in Michigan, to be sent by said agent 
to the wholesale dealers in Ohio for acceptance, 
and it was by them accepted in Ohio, this was held 
to be an Ohio contract. ‘‘It is suggested on the 
argument that as the agreement was for the pur- 
chase of goods to the amount of more than $50, it 
was void under the statute of frauds for want of 
writing, and consequently did not take effect as an 
agreement until acted upon by the delivery of the 
goods to a carrierin Ohio. But if we assume the 
original invalidity of the agreement in this State, 
on this ground, it can not, we think, help the vend- 
ors. If void originally, it would not become bind- 
ing upon the purchaser until he should do some- 








thing in ratification of it, and it does not appear 
that anything further was done by him until the 
liquors were received in this State. His void order 
could not make any carrier to whom the vendors 
should see fit to deliver the goods, his agent.’’ Per 
Cooley, C. J-, in Webber v. Howe, 36 Mich. 150. 
And the acceptance of the goods by the purchaser 
in Iowa could not, upon the tacts in this case, re- 
late back to their shipment in Milwaukee, so as to 
make it a Wisconsin contract. In this case, as was 
the fact in Webber v. Howe, supra, the order was 
taken by the principal, and the contract was com- 
pleted in Iowa. In the case of Kling v. Frees, supra, 
the order was taken by an agent of the vendor, 
subject to the acceptance or rejection of the latter, 
so that the contract was not consummated till ac- 
cepted by the vendor in Ohio. That acceptance 
made it an Ohio contract. It is suggested, further, 
that, as the goods were delivered in Milwaukee, 
Wis., to a carrier designated by the purchaser, this 
was an acceptance of the goods in Wisconsin, and 
an execution of the contract in that State. This 
might have been so had the contract not been void 
by the statute of frauds. But the law is that such 
delivery does not operate to take a contract, void 
by the statute of frauds, out of the statute. The 
void contract, or order for the goods, does not con- 
stitute an acccptance of them by the vendee, there- 
by validating the contract. Nor does the designa- 
tion of a carrier in such void contract or order,clothe 
him with power to make such acceptance for the 
vendee. The vendor being chargeable in law with 
knowledge of the invalidity of such contract or 
order, if he delivers the goods to the carrier upon 
it, he takes the risk of their acceptance by the 
vendee on arrival. 

In Krulder v. Ellison, 47 N. Y. 36, it is 
said: ‘* Where the contract of purchase and sale 
is not valid or complete by reason of the statute of 
frauds, the goods being over the value of £10, and 
the title thereof still vests in the consignor, 
though the goods have been delivered to the car- 
rier there being no acceptance of the goods and all 
still resting in parol, the action must be brought 
by the consignor. Coombs v. Br. & Ex. R. Co., 
3 Hurl. & Nor. 510. But all the judges, in deliv- 
ering opinions, admitted the rule to be that the 
consignee must have brought the action, had the 
order been in writing and the sale void. The ques- 
tion was whether the property passed to the ven- 
dee. If it had, he must sue.”’ 

In Allard vy. Greasert, 61 N. Y. 1, it is 
expressly decided that a delivery to a specified car- 
rier, does not constitute an acceptance by the ven- 
dee, and will not take the contract out of the stat- 
ute. There being no valid contract at the time of 
the delivery, the carrier, in such case, has no pow- 
er to bind the vendee by an acceptance of the 
goods; though it is held that a vendee may ac- 
cept before delivery. Cross v. O’Donnell, 44 N. 
Y. Ct. App. 661. As if a subsequent buyer exam- 
ines and selects particular articles of goods, and af- 
terwards sends a legal and valid order for those 
selected articles. 

In Johnson vy. Cuttle, 105 Mass. 447, the court 
use this language: ‘‘ Mere delivery is not suffi- 
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cient; there must be uneqnivocal proof of an ac- 
ceptance and receipt by him (the buyer). Such 
acceptance and receipt may, indeed, be through 
an authorized agent. But a common carrier 
(whether selected by the seller or by the buyer), 
to whom the goods are entrusted without express 
instructions to do anything but to carry and de- 
liver them to the buyer, is no more than an agent 
to carry and deliver the goods, and has no implied 
authority to do the acts reqnired to constitute an 
acceptance and receipt on the part of the buyer, 
and to take the case out of the statute of frauds. 
Snow v. Warner, 10 Metc. 132; Frostburg Mining 


Co. v. New England Glass Co., 9 Cush. 115; Board- {| 


man y. Spooner, 13 Allen, 353; Quintard v. Bacon, 
99 Mass. 185; Norman v. Phillips, 14 M. & W. 277; 
Nicholson v. Bower, 1 El. & El. 172; Caulkins v. 
Hellman, 47 N. Y. Ct. App. 449.”> See Hansman vy. 
Nye, at the present term of this court. 

An examination of the authorities satisfies us 
that the decision in the case below was right, and 
should be affirmed. 

Affirmed with costs. 


DECEIT — FALSE REPRESENTATIONS BY 
SHERIFF IN SELLING LAND. 








TUCKER v. WHITE. 





Supreme Judicial Court of Massachusetts, July 
Term, 1878. 


[Filed September, 2878.] 


HON. HORACE GRAY, Chief Justice. 
“=~ JAMES D. COLT, 
‘“* SETH AMES, 
s* Marcus MORTON, 
© WILLIAM C. ENDICOTT, 
‘* AvuGuSTUS L. SOULE, 
“ Otis P. LORD, 


Associate Justices. 


Where a sheriff, in selling real estate under an execu- 
tion, makes a statement, in good faith and without any 
intent to deceive, to the effect that no incumbrance 
exists upon the land, except the wife’s dower in same, 
and it turns out that an estate of homestead exists in 
the land which, howeyer, at the time was not known to 
the sheriff, an action of tort, in the nature of deceit, 
can not be maintained against the sheriff by one who 
relied upon the representations and bought in the 
property at the sale. 


This was an action of tort or contract. The 
pleadings were made a part of the report. The 
plaintiff waived the second count of his declara- 
tion, and the court sustained the demurrer to the 
first and fifth counts, and the plaintiff appealed. 

At the trial it was found that one Francis A. 
Smith, by warranty deed in common form, dated 
November 26, 1844, became the owner of certain 
land in Stoughton, and had lived on it with his 
wife ever since, having no other land witha house 
on it, but owning and possessing a small lot of 
land, subsequently purchased, adjoining the let in 
question; that Smith was fifty-seven years old 
nd his wife sixty-two years; that on August 14, 








1876, the defendant, as deputy sheriff of Norfolk 
county, put up said land, purchased November 26, 
1874, with the buildings thereon, for sale at auc- 
tion, under an execution against said Smith, issued 
in due form of law; that, among other bidders 
present, was an agent of the plaintiff, sent by 
plaintiff to the sale to bid on the premises; that 
the said agent bid on the same property the sum 
of $494, and the same was knocked off to said 
Tucker; that said agent had resided near the 
premises for thirty-nine years, and had known that 
Smith had lived on the same for the last twenty- 
five years; that said agent had an agreement with 
the plaintiff that he should have the property on 
payment to plaintiff of the purchase-money; that 
the execution and costs amounted to $103; that 
the judgment-creditor attended the sale to bid on 
the premises the amount of the execution and 
costs, if the estate did not bring that amount; that 
the defendant prepared and executed the deed to 
the plaintiff, which is annexed, in copy, to the dec- 
laration, some days after the sale; that at that 
time the plaintiff read the deed and paid the de- 
fendant $404, and that thereupon the plaintiff re- 
corded the deed; that the officer paid the judg- 
meut-creditor the amount of the execution and 
costs, and still holds the balance of the $404 sub- 
ject to the order of Smith, who has refused and has 
not taken the same. That neither the said Smith 
nor his wife, at or before the sale, or the execution 
of the deed, notified the officer that they or either 
cf them claimed to hold an estate of homestead in 
the premises, exempt from being taken under the 
execution, and the officer did not know whether 
any such alleged estate existed or not at the time 
of the sale, the delivery of the deed, or at or before 
he paid the money to the judgment-creditor; that 
the defendant, in putting up said property for sale, 
stated to those present at the sale that there was 
no incumbrance on the estate except the right of 
dower in Smith's wife, other than the execution, 
as of his own knowledge, to induce the plaintiff ’s 
agent to bid, an he did so bid and purchase the 
estate, relying on said representation, and commu- 
nicated the same to plaintiff before the latter took 
the deed of the premises from defendant, and paid 
the consideration; that the officer did not make 
the statement at the sale with the intent to deceive 
the purchaser, unless it may be inferred from the 
facts above stated. It also appeared that said 
Smith has continued to occupy the premises 
down to the present time, and the plaintiff has 
made no attempt to eject Smith from the premises. 
At the trial the plaintiff brought into court and 
tendered to defendant a quit-claim deed of plain- 
tiff’s right, title and interest in said property, in 
common form, running from the plaintiff to Smith, 
claiming a rescission of his purchase, but filed the 
saine with the clerk of the court the day after the 
trial. At the trial the plaintiff offered evidence 
that, at the tine the deed was passed, and before 
the consideration was paid, the defendant stated 
to him that the said property was free from incum- 
brance, except said right of dower, which evidence 
the court refused, and to this refusal plaintiff ex- 
cepted. 
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Mor TON, J., delivered the opinion of the court: 

The plaintiff can not maintain an action of con- 
tract founded upon any oral promises, made by the 
defendant before the deed was delivered, that the 
estate sold was free from incumbrances. All previ- 
ous negotiations are merged in the written contract 
contained in the deed. Of that contract the deed 
is the exclusive evidence, and the covenants con- 
tained in it can not be enlarged by parol testimony. 
Howe v. Walker, 4 Gray, 318; Earle v. De Witt, 6 
Allen, 521. 

Upon the facts which appeared at the trial, we 
are of opinion that the plaintiff can not maintain 
an action of tort in the nature of deceit. The re- 
port shows that the defendant, who is a deputy 
sheriff, sold the estate at auction under an execu- 
tion against one Smith; that he ‘- stated to those 
present at the sale that there was no incumbrance 
on the estate, except the right of dower in Smith’s 
wife, other than the execution, as of his own 
knowledge, to induce the plaintiff’s agent to bid, 
and he did so bid and purchase the estate, relying 
on said representations, and communicated the 
same to plaintiff before the latter took the deed of 
the premises from defendant, and paid the consid- 
eration; that the officer did not make the state- 
ment at the sale with intent to deceive the pur- 
chaser, unless it may be inferred from the facts 
above stated.” 

We understand by the report that the defendant 
made this statement in good faith, without any 
intent to deceive the purchaser, and is not liable 
unless from the facts stated the law infers deceit 
aod fraud. 

The plaintiff contends that said Smith had anes- 
tate of homestead in the premises, and that, there- 
fore, the statement of the defendant was false. 


_If we assume this to be so, the plaintiff can not 
maintain his action. The defendant made no mis- 
statement of any facts upon which the right of 
Smith to an estate of homestead depended. 

The gist of an action of deceit is fraud and de- 
ceit of the defendant causing damage to the plair- 
tiff. Ordinarily it is necessary to prove not only 
that the defendant made statements of facts which 
were false, but that he knew them to be false. It ' 
has been held that if a man makes statements of | 
facts of his own knowledge, which are false, he is | 
liable to an action for deceit, though he believed 
them to be true. ‘The falsehood consists in stating 
that he knows the facts when he did not know 
them. Littlefield v. Hutchinson, 117 Mass. 193; 
Fisher v. Miller, 103 Mass. 503; Stone v. Denny, 4 
Mass. 151; Page v. Bent, 2 Met. 371. 

But this rule is confined to cases where a man 
states as of his own knowledge, facts which are 
susceptible of personal knowledge. As stated by 
Shaw, C. J.,in Page v. Bent. ‘In a matter of 
opinion, judgment and estimate, if one statesa 
thing as of his own knowledge, if he in fact be- 
lieves it, and it is not intended to deceive, it is not 
a fraud, although the matter thus stated is not in 
fact true, The reason is that it is apparent from 
the subject matter, that what is thus stated as 
knowledge must be considered and understood by 
the party to whom it is addressed as an expression 








of strong belief only, because it is a subject of 
which kuowledge, in its strict sense, can not be 
had.”’ 

In the case at bar the defendant sold the estate 
as an officer acting under the statute power. He 
kad no title to, or interest in, the estate. The 
statement by him that there were no incumbrances 
made or suffered by the owner of the estate, was 
not a statement of a fact strictly susceptible of 
personal knowiedge. 

Although he said that he knew there were no in- 
cumbrances, this was but a strong expression of 
his belief or conviction upon a matter which was 
in its nature a matter of opinion or judgment. 
The plaintiff had no right to rely upon it as an ab- 
solute statement of a fact within his knowledge. 
It could only fairly understood as a statement of 
his strong belief, which, from the nature of the 
case, must be the result of an investigation, which 
might involve, as indeed it did in this case, doubt- 
ful questions of law. 

We are not called upon to decide whether, if the 
defendant knowing that there existed an incum- 
brance upon the estate, had made the statements 
he did, he would be liable to an action of deceit. 
In this case, having made the statement in good 
faith and without any fraudulent intent, he is not 
liable to an action, although it was not true in 
fact. it follows that the plaintiff has proved no 
false and fraudulent statements of facts which he 
can rely upon as the foundation of an action of 
tort, or which would enable him to rescind the sale 
and recover back the price paid by him. 

JUDGMENT FOR DEFENDANT. 
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NUISANCE — LIVERY STABLE IN CITY — 
INJUNCTION AGAINST THREATENED 
NUISANCE. 


FLINT v. RUSSELL. 








United States Circuit Court, Eastern District o7 
Missouri, January, 1879. 


Before Hon. JOHN F. DILLON, Circuit Judge. 


1. A LIVERY STABLE in the residence portion of a 
city is not, as a matter of law, necessarily to be con- 
sidered as a nuisance to the improved property ad- 
joining or near it. 

2. WHERE THE FACTS STATED IN THE BILL show- 
ing that the erection and use of a livery stable would 
be a nuisance to the adjoining property were denied 
by the answer, a preliminary injunction to restrain the 
erection of a building, to be used as a livery stable, 
was refused. 


ON MOTION FOR AN INJUNCTION: 

The bill alleges, in substance, that the parties 
are owners of adjacent premises, in block 1014, 
between Ewing and Garrison Avenues, on Locust 
street, in the City of St. Louis—the premises of com- 
plainant being occupied solely for residence pur- 
poses, and those of the defendants. having been ac- 
quired by them only recently, for the purpose of the 
erection thereon of a public livery and sale stable. 




















THE CENTRAL LAW JOURNAL. 69 














It is alleged that the property fronting on Locust 
street, for many blocks east and west of the de- 
fendant’s property, is occupied and used for resi- 
dence purposes, and that it has been, to that end, 
handsomely and expensively improved—there be- 
ing no erection upon the street within the bound- 
aries indicated, which are or have been used for 
business or manufactures. It is alleged that, well 
knowing the established character of the neighbor- 
hood, and its occupation and use for residence 
purposes, the defendants, having bought the prop- 
erty adjoining that of complainant, have announc- 
ed their intention to erect thereon a public livery 
stable; that in such stable will be kept great num- 
bers of horses and vehicles; that there will be 
stocked in it, for purposes of feed, large qantities 
of hay and other combustible materials; that. the 
presence of so many horses in such stable will 
cause great noise, the generation of offensive odors, 
the congregation of swarms of flies, and will at- 
tract numbers of improper and disreputable char- 
acters, and that, by reason of the said matters, the 
value of complainant’s premises will be irrepara- 
bly damaged, they will be rendered unfit for resi- 
dence purposes, and the dwelling which stands 
thereon will be rendered untenantable by com- 
plainants, or any one who might otherwise be de- 
sirous to occupy the same. It is alleged that the 
livery stable of defendants is to be constructed 
with board floors, and that the stamping of horses 
thereon, and the rolling of vehicles on the same, 
by reason of the close proximity of the stable to 
the dwelling of complainant, will cause any occu- 
pant great and interminable dnnoyance, uneasi- 
ness and disquiet, and render it impossible for any 
person or family to occupy said dwelling, without 
great physical discomfort and inconvenience, and 
that the presence of combustible materials so near 
the said dwelling will cause every occupant of 
said dwelling grave fears and anxiety by reason 
of the increased danger and peril from fire. It is 
alleged, also, that the mere beginning of the stable 
has greatly diminished the value of complainant’s 
property, and that he is advised that the mainten- 
ance of such stable will be prejudicial to the health 
of the residents within its immediate neighborhood. 

It is alleged, further, that the eastern wall of 
defendant’s stable will be built so as to immedi- 
ately cover the western wall of complainant’s 
dwelling, and will be extended to the sidewalk on 
the north, so as to cut off the light and view west- 
ward from complainant’s said premises, and that 
defendants have actually begun the erection of 
their building, and announce their purpose to 
complete the same. 

As a further ground of relief, the bill alleges 
that the defendants have begun the erection of 
their building, and will complete the same for un- 
lawful purposes of extortion and black-mail, and 
that they have purchased the lot now occupied by 
them, with the expectation that, upon their an- 
nouncement of their intention to build a livery 
stable, or, upon the completion of the same, the 
property owners in the immediate neighborhood 
will be compelled, from motives of self-protection, 
to unite and buy the defendants’ lot at a price to 











be fixed by defendants, greatly in excess of what 
they paid, and of the real value of said premises. 
It is alleged, furthermore, that in other neighbor- 
hoods devoted to residences, the defendants have 
bought property, and, having announced their in- 
tention to build a public livery stable, and having 
begun the same, have been bought off by the prop- 
erty owners of the neighborhood, at an exorbi- 
tant advance over and above the price paid for the 
property by the defendants. And that, even in the 
present instance, the defendants have indicated 
that, what they might ultimately do, would depend 
upon the action of the owners of the property in 
the neighborhood. 

The bill alleges that the defendants have been 
notified to desist from the erection thus begun by 
them, but that they persist in continuing the work 
already begun. 

The bill prays an injunction and general relief. 
In support of the bill, the complainant has filed 
numerous affidavits. 

The defendants answer, under oath, in which 
they admit the ownership, as alleged, of lots in 
block 1014, on Loeust street; that the defendants 
are erecting a brick building thereon, adjoining 
the plaintiff’s property, to be used as a livery and 
boarding, but not, as alleged, a sale stable; deny 
that the complainant is in actual possession of the 
adjoining dwelling, but only in possession by his 
tenant; deny that the neighborhood is fixed in its 
character as a residence neighborhood, and set 
forth various trades that are carried on in said 
block 1014; among them on Olive street a large 
livery stable, two meat shops, and other shops; 
deny that the building they are constructing will 
be a nuisance, or that the business to be carried 
on therein will in any way constitute a nuisance, 
and they put in issue every averment to that effect 
in the bill. They aver that they have purchased 
and paid for the land occupied by them in good 
faith; that they have employed an architect, who 
stands well in his profession, to design the building 
in such manner that defendants shall reside in the 
second story, and so as to suppress all noises and 
be free from all nuisances averred in the bill. They 
aver, further, that Thomas P. Russell, for thirty 
years previous to March, 1878, carried on the bus- 
iness continuously in the same building on Frank- 
lin avenue, in a residence portion of the city. Their 
change from that place was occasioned by the ex- 
piration of his lease; that his son was admitted as 
a partner some years previous to 1878. They aver 
that they bought and paid for the ground now 
owned by them with the intention of pursuing 
their trade ina lawful and proper manner, and 
that they propose only to enjoy the lawful use and 
control of their own land, and in no manner to in- 
terfere with the rights of others; that the said 
livery stable, when constructed, will not be a nuis- 
ance, nor carried on in any way so as to inter- 
fere with the complainant, and they will carry it on 
in a proper and lawful manner. That their business, 
when so conducted, is an useful and necessary 
calling, and they deny all the imputations in the 
bill against their good faith. Numerous affidavits 
were filed in support of the answer. 
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J.M. & C. H. Krum, for the complainant; Broad- 
head, Slayback & Haeussler, for the defendants. 
DILLON, Circuit Judge: 


The prayer of the bill is, ‘‘ that the defendants 
be perpetually enjoined by the decree of the court 
from further proceeding with the erection of said 
livery stable upon the said lot, and from the use 
and occupation of said premises for the purposes of 
a public livery stable, and for general relief,’? The 
present application is for a special preliminary in- 
junction restraining the defendants from making 
such erection, and from so using the said prem- 
ises. 

The questions which may finally be involved in 
the merits of the case, are of very great import- 
ance, as they arise out of the point where two 
plain principles of law meet. The one is that every 
owner of private property may make any lawful 
use of it which he sees proper. The other is that 
private property must be so used as not to injure 
the property of his neighbor, or invade the just 
rights ofthe public. Tipping v. St. Helen’s Smelt- 
ing Co., 11 House of Lords Cases, 642. 

The essential groundwork of the bill in this case 
is, that the proposed erection of a livery stable on 
the Jot in question, and its use for this purpose 
when erected, will constitute a nuisance to the 
plaintiff's adjoining property. The bill can have 
no other foundation. On a street, and in a locali- 
ty such as this portion of Locust street is, many 
erections can readily be imagined that would be 
extremely objectionable to the owners of resi- 
dences, such as a meat market, a greengrocer’s 
establishment, or, indeed, a store building or a 
business house of any kind. But the general law of 
the land does not limit the rights of ownership 
by the tastes and wishes of one’s neighbors. Pos- 
sibly, under the charter provisions, the municipal 
authorities might be invested with more power, in 
the nature of police regulations, over the uses to 
which private property may be put, than can be 
exercised by the courts under the general law; 
but it it is conceded that the city authorities have 
not undertaken to regulatethe erection or use of 
livery stables. It is therefore clear that this ap- 
plication must rest upon the proposition that the 
livery stable proposed to be erected and used by 
the defendant is, and will be, in the legal sense of 
the term, a nuisance. To be a nuisance it must be 
something which unreasonably and sensibly inter- 
feres with the comfort and enjoyment of life 
or property; which may be by noises, noxious and 
offensive smells, injurious gases, the collection of 
flies and insects and the like. The books abound 
in cases where nuisances of this kind are held ac- 
tionable at law, and where, when the fact is ascer- 
tained, either by a verdict or by admission in the 
pleadings, or from the essertial and unavoidable 
character of the trade or occupation, that the thing 
or matter complained of is a nuisance, courts of 
equity have interfered by injunction. 

Counsel have referred to a number of adjudica- 
tions in which the legal rights of the proprietors 
of livery stables and those of the adjoining or near 
proprietors have been considered by the courts. 
The principle cases are the following: Aldrich v. 





Howard, 7 R. I. 87, s.c.8Ib. 246; Burditt v. 
Swenson, 17 Texas 489; Dargan v. Waddell, 9 Ire. 
Law 244; Kirkman v. Handy, 11 Humph. (Tenn.) 
406; Coker v. Berge, 10 Geo. 366; Harrison v. 
Brooks, 20 Geo. 537; Morris v. Brown, Anthon’s 
N.P., N. Y. 368. The judgments in these cases 
concur in establishing this doctrine, viz., that a liy- 
ery stable in a town or city is not per se, that is, nec- 
essarily and unavoidably,a nuisance, but it may be 
or become a nuisance, and this depends upon its 
location, as respects the property near by and the 
manner in which it is built, kept and used. The 
foregoing observations are well illustrated by Al- 
drich v. Howard, 8 R.I. 246, where it was de- 
cided that a livery stable may be a nuisance, not- 
withstanding it was properly built, properly kept 
and was in a loeation as fit as any in that part of 
the city. The court say, “It has been held, in 
other cases, that a stable in a town is not necessa- 
rily and per se a nuisance; yet if itis so built or so 
used as that it destroys the comfort of persons 
owning and occupying adjoining premises, creat- 
ing such an annoyance as to render life uncomfort- 
able, then it is none the less a nuisance that it is 
well kept, carefully built, and as favorably located 
as the town will admit.”’ 

This principle, that a livery stable is or is nota 
nuisance according to circumstances, is decisive of 
the present application for a preliminary injunc- 
tion. The stable is not yet erected. Its erection 
has just been commenced. The complainant seeks 
relief by injunction against an apprehended mis- 
chief and nuisance. The principles upon which 
courts of equity proceed in such cases are well set- 
tled, and are thus clearly stated by Lord Chancel- 
lor Brougham in the case of the Earl of Ripon v. 
Hobart, 3 Mylne & Keene 169,179: “If the thing 
sought to be prohibited is in itself a nuisance, the 
court will interfere to stay irreparable mischief, 
without waiting for the result of a trial; and will, 
according to the circumstances, direct an issue, or 
allow an action, and, if need be, expedite the pro- 
ceedings, the injunction being in the meantime 
continued. But where the thing sought to be re- 
strained is not unavoidably and in itself noxious, 
but only something which may, according to cir- 
cumstances, prove so, the court will refuse to in- 
terfere until the matter has been tried at law, gen- 
erally by an action, though in particular cases, an 
issue may be directed for the satisfaction of the 
court, where an action could not be framed so as to 
meet the question.’? I consider the principles 
thus laid down as to the time or stage at which 
equity will interfere as founded on the soundest of 
reasons; and they have been approved by the Su- 
preme Court of Tennessee in Kirkman v. Handy, 
supra, which refused to prevent the erection of a 
livery stable upon a lot adjoining the plaintiff’s, 
‘‘on Cherry street, in one of the best neighbor- 
hoods in the city of Nashville.’’ In Croker v. 
Birge, 9 Geo. 425, an injunction against the erec- 
tion was granted, but it was for the reason that no 
answer having been filed, the allegations of the 
bill that the stable would be a nuisance were ad- 
mitted; but when this was denied the same court, 
in the subsequent case of Harrison v. Brooks, re- 
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fused such an injunction. In Burditt v. Swenson, 
supra, the livery stable having been proved to be a 
nuisance by the verdict of a jury, the court 
awarded a perpetual injunction. 

No case has been referred to in which the erec- 
tion of a livery stable has been enjoined where the 
fact that it would be a nuisance was denied, and 
where it had not been ascertained to be such by an 
appropriate judicial inquiry, before the injunction 
was awarded. Andso far as my researches have 
gone, Lord Brougham is entirely correct in his 
statement in the Earl of Ripon’s case, supra, 
**that no instance can be produced of the interpo- 
sition, by injunction, in the case of an eventual or 
contingent muisance.’? Cleveland v. Gas Co., 20 
N. J. Eq. 201; Duncan v. Hayes, 22 Ib. 25; 
Rhodes v. Dunbar, 57 Pa. St. 274; Wood on Nui- 
sances, sec. 789. The difficulty in thus interfering 
is greatly increased if not insurmountable, when 
it is the use to which the structure is to be put, and 
not the intrinsic nature of the structure itself, 
which forms the basis of anticipated grievance. 
Duncan v. Hayes, 22 N. J. Eq. (7 C.'E. Green) 25. 

That the parties may not be misled, it may be as 
well to add that we deny the injunction on the 
ground that the answer having denied the fact that 
the building, when erected and used as proposed, will 
be a nuisance to the property in the neighborhood, 
and the case being one in which the question of 
nuisance orno nuisance depends upon circum- 
stances hereafter to be ascertained, it is, therefore, 
not one in which it is proper to issue the writ 
asked at this stage of the controversy. The 
filing of the bill may not, however, prove to be 
eventually useless, since ‘‘it is generally good pol- 
icy,’ says Mr. Wood(Law of Nuisances, sec. 790), 
‘twhere there are strong reasons to believe that the 
thing will be a nuisance, to institute proceedings 
to stay its progress, particularly if its erection 
involves large expenditures, as in such cases the 
party cannot be charged with laches, nor can ac- 
quiescence in any measure be imputed to him, and 
the diligence used by instituting the proceedings, 
operating as a notice and protest against the use 
of the property in the manner contemplated, 
strengthens the plaintiff’s equities when he asks for 
an injunction after the use of the property actually 
proves injurious.’’ The defendants now proceed 
at their peril, and if it shall hereafter be found by 
a jury, or otherwise judicially ascertained that the 
stable in this place, as used by them, does inter- 
fere with the comfortable enjoyment of the neigh- 
boring property, they cannot complain if they are 
then perpetually enjoined from the further use of 
it for the purpose for which it was designed. 
INJUNCTION DENIED. 


A WELL-ATTENDED meeting of the bar of the United 
States Supreme Court was held last weck in Washing- 
ton, to take action in relation to the death of Caleb 
Cushing, Secretary Evarts presiding. Several speeches 
were made, expressive of respect and esteem for Mr. 
Cushing, and a profound sorrow at his death. Reso- 
lutions of a similar tenor were adopted. 











CONTRACT BETWEEN TWO PARTIES TO 
PAY DEBT DUE ANOTHER—ACTION. 





SECOND NATIONAL BANK v. GRAND LODGE 
F. & A. MASONS. 





Supreme Court of the United States, October 
Term, 1878. 


1. WHERE A DEBT ALREADY EXIsts from one 
person to another, a promise by a third person to pay 
such debt, being primarily for the benefit of the orig- 
inal debtor, and to relieve him from liability to pay it 
(there being no novation), he has a right of action 
against the promisor for his own indemnity, and the 
original creditor can not sue. 

2. WHERE AN ASSOCIATION AGREED with another 
association, in consideration of the performance of 
certain acts by the Jatter, to pay certain bonds issued 
by the latter: Held, that the bondholders had no right 
of action to enforce such agreement against the first 
named association, especially when they could not 
perform the stipulated acts. 


In error to the United States Circuit Court for 
the Eastern District of Missouri. 

Mr. Justice STRONG delivered the opinion of the 
court: 

It is unnecessary to consider the several assign- 
ments of error in detail, for there is an insur- 
mountable difficulty in the way of the plaintiff's 
recovery. The resolution of the Grand Lodge was 
but a proposition made to the Masonic Hall Asso- 
ciation, and when accepted, the resolution and ac- 
ceptance constituted at most only an executory 
contract “inter partes.”’ It was a contract made 
for the benefit of the association and of the Grand 
Lodge—made that the latter might acquire the own- 
ership of stock of the former, and that the former 
might obtain relief from its liabilities. The hold- 
ers of the bonds were no parties to it, and there 
was no privity between them and the lodge. They 
may have had an indirect interest in the perform- 
ance of the undertakings of the parties, as they 
would have in an agreement by which the lodge 
should undertake to lead money to the Hall Asso- 
ciation, or contract to buy its stock to enable it to 
pay its debts, but that is a very different thing 
from the privity necessary to enable them to en- 
force the contract by suits in their own names. We 
do not propose to enter at large upon a considera- 
tion of the inquiry how far privity of contract be- 
tween a plaintiff and defendant is necessary to the 
maintenance of an action of assumpsit, The sub- 
ject has been much debated, and the decisions are 
not all reconcilable. No doubt the general rule is 
that such a privity must exist. But there are con- 
fessedly many exceptions to it. One of them, and 
by far the most frequent one, is the case where 
under a contract between two persons assets have 
come to the promisor’s hands or under his control 
which in equity belong to a third person. In such 
a case it is held that the third person may sue in 
his own name. But there the suit is founded rather 
on the implied undertaking the law raises from the 
possession of the assets than on the express 
promise. 
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Another exception is where the plaintiff is the 
beneficiary solely interested in the promise, as 
where one person contracts with another to pay 
money or deliver some valuable thing to a third. 
But where a debt already exists from one person to 
another, a promise by a third person to pay such 
debt being primarily for the benefit of the original 
‘debtor. and to relieve him from liability to pay it 
(there being no novation), he has aright of action 
against the promisor for his own indemity, and if 
the original creditor can also sue, the promisor 
would be liable to two separate actions, and, there- 
fore, the rule is that the original creditor can not 
sue. His case is not an exception from the general 
rule that privity of contract is required. There 
are some other exceptions recognized, but they are 
unimportant now. The plaintiff’s case is within 
none of them. Nor is he sole beneficiary of the 
contract between the Hall Association and the 
‘Grand Lodge. The contract was made, as we have 
said, for the benefit of the association, and if en- 
forceable at all, is enforceable by it. That the sev- 
eral bondholders of the association are not ina 
situation tosue upon it, is apparent on its face. 
Even as between the association and the Grand 
Lodge, the latter was not bound to pay anything, 
except so far as stuck of the former was delivered 
or tendered to it. The promise to pay and the 
promise to deliver the stock were not independent 
of each other. They were concurrent and depend- 
ent. Of this there can be no doubt. Tbe resolu- 
tion of the lodge was to assume the payment of 
the two hundred thousand dollar bonds issued by 
the Hall Association, *‘provided, that stock is is- 
sued by the Grand Lodge to said association to 
the amount of said assumption’? * * * “as 
said bonds are paid.” Certainly the obligation of 
the lodge was made contingent upon the issue of 
the stock, and the consideration for payment of the 
debt to the bondholders was the receipt of the 
stock. But the bondholders can neither deliver it 
nor tender it. Norcan they compel the Hall As- 
sociation to deliver it. If they can sue upon the 


contract, and enforce payment by the Grand Lodge | 


of the bonds, the contract is wholly changed, and 
the lodge is compelled to pay whether it gets the 
stock or not. To this it can not be presumed the 
lodge would ever have agreed. It is manifest, there- 
fore, the bondholders of the Hall Association 
are not in such privity with the lodge, and have no 
Such interest in the contract, as to warrant their 
bringing suit in their own names. 

Hence the present action can not be sustained, 
and the circuit court correctly directed a verdict for 
the defendant. JUDGMENT AFFIRMED. 


NoTe.—This case is decisive upon a point about 
which courts have been strangely in conflict. ‘* Where 
acebt already exists from one person to another, a 
promise by a third person to pay such debt, being pri- 
marily for the benefit of the original debtor, and to 
relieve him from liability to pay it (there being no no- 
vation), he has a right of action against the promisor 
for his own indemnity, and, if the original creditor can 
also sue, the promiser would be liable to two actions, 
and, therefore, the rule is that the original creditor 
can not sue.” If, with this clear expression, we should 
publish the statute of frauds against any effort to hold 








one fora promise not in writing, to pay the debt of 
another, the law against the effort, which is made in 
many courts—and in some successfully—by a-mort- 
gagee to hold a subsequent grantee upon a promise to 
pay the mortgage debt—the promise being in the deed 
he has taken. The courts which have so held, have 
held so without sound reasoning, and against the bet- 
ter judgment of the profession. It may unfortunately 
be true that this error is fixed in the law of some of 
the States; repeated decisions having so held, but it 
is none the less an error. It isan error which time 
will never cure or make good law. It is based on no 
principle; warranted by no reasoning, and needful 
in no emergency. The sooner such an error is erad- 
icated the better. 

The Supreme Court of the United States has, in this 
opinion—in the sentences quoted—placed itself right. 
The Superior Court of Indianapolis, in Mansur v. 
Miller, noted in the CENTRAL Law JOURNAL, Vol. 7, 
p. 422, and in the later case of Mansur vy. Bartholomew 
(see below), have gone as far as the erroneous rulings 
of the Supreme Court of Indiana will allow to give re- 
lief from the effect of the decisions attempting to hold 
the party assuming as liable to the mortgagee. In the 
first case it was held that the mortgagee must allege 
an acceptance of the promise before suit. In the sec- 
ond case it is held that the action must be upon the 
assumption in the deed, and not upon the note, and, 
therefore, the grantee assuming can plead any defense 
he or his grantor might have to the note and mortgage. 

The correctness of these rulings will not be ques- 
tioned, and the fact that such a ruling is necessary to 
protect any person is the strongest proof that the pres- 
ent ruling of the Supreme Court of the United States 
is right. It can but be hoped that whenever possible 
the ruling in all the States on the question may be 
made to harmonize with this, the opinion of the high- 
est court of the country. J. A. F. 





MANSUR v. BARTHOLOMEW. 





Superior Court of Marion County, Indiana, General 
Term, December, 1878. 


ASSUMPTION OF MORTGAGE DEBT.—In a foreclosure 
suit, in which plaintiff seeks to hold a vendec upon a clause 
in the deed in which vendee has assumed to pay a mort- 
gage debt, the action is upon the contract of assumption 
and not upon the note. Any defense may be given by de- 
fendant, though the note be negotiable, and plaintiff an 
innocent holder. 


ELLIOTT, J.: 

Green and Bartholomew executed a note negotiable 
by the law merchant to J. C. Downey, and at the same 
time executed to Downey a mortgage to secure its 
payment. The real estate was sold by Green & Bar- 
tholomew to Thomas Davis, and in the conveyance to 
Davis was written a clause assuming and agreeing to 
pay the note with interest accrued and to accrue there- 
on. Mansur, the plaintiff, became the owner in good 
faith, for a valuable consideration, and before the ma- 
turity of the note, which Davis had assumed and agreed 
to pay. 

Davis, in his answer, alleges that the note was given 
to secure to Downey a part of the purchase-money of 
the real estate conveyed to him; that Downey had con- 
veyed to Green & Bartholomew with general covenants 
of warranty, and that Green & Bartholomew convey- 
ed it to Davis by warranty deed, except as to the 
mortgage executed by Green and Bartholomew to 
Downey. It is further alleged, in defendant’s an- 
swer, that there was a breach of the covenant of war- 
ranty: in that, at the time of the conveyance to Green 
& Bartholomew, there was an outstanding mortgage; 
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that on this mortgage a decree of foreclosure was ob- 
tained, the real estate sold, and that Davis, by virtue 
of such sale, has been evicted from the said real estate. 
To this answer a demurrer was addressed and over- 
ruled and exception taken. The question for our con- 
sideration arises upon the ruling. 

Counsel for plaintiffs argue that the party who as- 
sumes to pay a mortgage executed by his vendor, takes 
the place of the vendor, and is not entitled to make any 
other defense than such as the vendor might have 
made. Starting from this proposition (for, in a con- 
densed form, this is the substance of appellant’s first 
position), the counsel argue that, as Green & Bar- 
olomew could not have defended against the note in 
the hands of a bona Jide holder, neither can Davis, their 
grantee. Weare referred to several cases, among these, 
Josselyn v. Edwards, 57 Ind. 212. We do not under- 
stand this case as deciding one who assumes to 
pay a pre-existing mortgage, to be liable on the notes 
executed by the mortgagor. What we do understand 
it to decide is that, if one assumes to pay, and does not 
pay, he is liable on his contract of assumption. We 
are also cited to Calvo y. Davies, 8 Hun, 222, where it is 
held that, if time of payment be extended to the party 
who assumes the original debtor is discharged. 
Whether this be good Jaw or bad, it does not apply to 
the case under consideration; for here the question is, 
whether the party is or is not liable on the original 
note. It may well be, as held in Calvo y. Davies, that 
the original debtor stands as surety for the one who 
assumes; for the relation would grow out of the con- 
tract of assumption, and would not necessarily require 
that the party who assumes should be held in the same 
manner, and to the same extent, as if he had signed or 
endorsed the original note. 

The fallacy which pervades this argument is assum- 
ing that the contract of assumption is the same thing 
as executing or endorsing a negotiable promissory 
note. It is true that it is decided, and rightly, in 
Josselyn v. Edwards, that the party who assumes is 
bound to pay the note according to its tenor, and, 
therefore, bound to pay the rate of interest therein 
specified, and attorneys’ fees, and also to pay without 
relief from valuation or appraisement laws. He is 
bound to do this because he contracted to do it; bound 
on his contract, but not as the maker or endorser of a 
negotiable note. 

We are also referred to Carpenter vy. Longman, 16 
Wall., where it was held that a mortgage securing a 
negotiable promissory note was protected to the same 
extent as the note itself in the hands of a bona fide 
holder. This doctrine was much questioned, and are- 
cent decision of our own Supreme Court seems to in- 
dicate a different ruling; but as we have decided in 
several cases, we think Carpenter v. Longman lays 
down a correct rule. The law, as declared in Carpen- 
ter v. Longman, does not, however, apply to the facts 
of this case; there is, indeed, not the slightest analogy 
between the two. Here Davis undertakes, with Green 
& Bartholomew, to pay a designated note. Mansur se- 
cures his rights through Downey, and Downey his 
through and by virtue of the contract of Davis with 
Green & Bartholomew, and not because Davis signed 
or indorsed a negotiable note, or executed a mortgage 
to secure one. True, the note which Davis agreed with 
Green & Bartholomew to pay was negotiable, but the 
contract which binds him is the contract written in the 
deed accepted by him, and Mansur can only recover on 
that contract. Downey’s recovery as against Davis, 
supposing him to have been entitled to a recovery, 
could not have been upon the note, but upon the con- 
tract of assumption. The rights all grew out of that 
contract; it affords the measure, and the only measure, 
of right and its correlative liability. There is still an- 
other reason why Carpenter v. Longman can not be 
deemed applicable to such a case as the present. Davis 


is not seeking to defeat a foreclosure of the mortgage, 
he is simply endeavoring to prevent a personal liability 
from being fastened upon him. There is no attempt to 
question the validity of the mortgage, or to impair 
the rights which it creates. There is no effort to pre- 
vent Mansur from getting the full benefit of the mort- 
gage by which his note was secured. Josselyn v. Ed- 
wards does not decide what the character of the con- 
tract is, but does decide that where there is liability, 
the measure and form of recovery is that fixed and 
fashioned by the note which the person contracting to 
assume agreed to pay. In that case the court said: 
“The Josselyns having failed to pay the note, and Ed- 
wards having paid it, the latter became subrogated to 
all the rights of Thompson in the debt of which the 
note furnished the evidence.”? The conclusion to be 
deduced from this statement, as well as from settled 
principle, is that the note is the evidence of the debt 
agreed.to be paid, and the contract of assumption the 
evidence of the agreement to pay. 

We are to look to the clause in the deed as the evi- 
dence of the contract; to the note assumed for the 
measure of damages. The breach in failing to pay is 
not a breach of the contract evidenced by the note, but 
a breach of the contract contained in the deed; and the 
amount of recovery is that fixed by the note, because 
that is the loss sustained by the breach of the contract 
of assumption. 

We think it would be a wide stretch of judicial power 
to declare that one who agreed to pay a negotiable note 
became liable in the same manner as if he were a party 
to the note, as maker or indorser. He can only be made 
so by inventing a fiction which shall declare that ac- 
cepting a deed is the same thing as indorsing or sign- 
ing a note negotiable by the law merchant. As a fact, 
the acceptor of the deed does not sign or indorse the 
note; the utmost that can be said is that he promised, 
in a distinct and different contract, to pay the note. 
Nor is it just to hold one who accepts a deed contain- 
ing a clause of assumption to the same liability as the 
maker or indorser of a commercial note, for his con- 
tract is not in that form; his contract has not that legal 
effect, nor is there anything in it, either in form or sub- 
stance, inviting any one to buy the right to enforce it, 
free from all just defenses. That the rights of the ben- 
eficiary in a contract made with another for his benefit 
are upon the contract written in the deed, and not upon 
the promissory note, is, we think, established by 
Bischof vy. Durham, 47 Ind., wherein it was held 
that the contract might be rescinded by the im- 
mediate parties at any time before the acceptance 
by the beneficiary. If the liability in such a case 
is on the note, then, of course, there could be no resci- 
sion by the immediate parties, for the owner of the note 
and no one else could rightfully agree to a rescission. 
In Day v. Patterson, 18 Ind. 114, which was an action 
on a contract, such as is contained in the deed in this 
case, it was said: ‘ But it is settled in Indiana that 
a party may sue on a promise made for the benefit of a 
third person. Was not Patterson’s promise to pay off 
the incumbrance on Day’s land such a promise? It 
would seem so. Day’s grantors were bound to pay 
the incumbrance on the land sold to him. Ina sale to 
Patterson they, in effect, leave with him the amount of 
money necessary to discharge that incumbrance as a 
consideration of his agreement to pay it off for the 
benefit of Day. If that contract has not been impaired 
by anything subsequently done or discovered, Day may 
have the benefit of it.” From this statement but one 
inference can be drawn, and that is that the action is 
founded on the contract, and not on the debt assumed. 
At common law a promise of one to another, for the 
benefit of a third, could not be enforced by the latter. 
For many years this was the law of Indiana. Sulman 





y. Brown, 6 Blackf. 347; Conklin v. Smith, 7 Ind. 107. 















THE CENTRAL LAW JOURNAL. 








In Bird v. Lanius, 7 Ind. 615, the common law rule was 
departed from and the equity rule adopted, and from 
that time has been closely followed. At common law 
a promissory note could be sued on, and, if an action, 
such as the present, had been upon the note, and not 
upon the contract of assumption, our court would 
never have, as it has always done, since Bird v. Lanius, 
proceeded {upon the rule borrowed from equity. The 
theory upon which the beneficiary is allowed to main- 
tain the action is thus stated in Miller vy. Billingsly, 41 
Ind. 24: The person) making the promise, or secur- 
ing the money or article, is treated as a trustee for the 
person for whose benefit the promise was made, or for 
whose use the money or article was received. Very 
much the same ground is taken in Matthews v. Rit- 
tenous, 31 Ind. 31, where it is said, the beneficiary “is 
entitled to the benefit of such a promise, and may sue 
in equity for the breach thereof.” 

Without multiplying citations, we think these conclu- 
sions may be affirmed: 1. That one who contracts with 
another to pay a debt to a third, is liable on that con- 
tract, and not on the original contract evidencing the 
debt assumed. 2. That where the debt assumed is a ne- 
gotiable promissory note, it affords the measure of 
damages recoverable in an action for a breach of the 
contract for assumption. 3. That the party assuming 
the payment of the original note is not liable as a 
maker or indorser of such a note, and is, therefore, 
not precluded from defending against a bona jide 
holder of the original note, who sues upon the contract 
of assumption. 

As Davis was sued on his contract of assumption, he 
was entitled to make the same defense against Mansur 
that he might have made against Downey, Mansu r’s 
assignor, and as the defense set up in the answer was 
valid against Downey, it must be held good as against 
Mansur. There was, therefore, no error in overruling 
the plaintiff’s demurrer to the answer, and the judg- 
ment must be affirmed. 








NOTES OF RECENT DECISIONS. 


VENDOR AND VENDEE—WRONG DESCRIPTION OF 
LOCATION OF PROPERTY IN A DEED—WHEN VEN- 
DoR LIABLE FOR INJURY SUSTAINED. — Holmes 
v. McGee. Supreme Court of Pennsylvania, 5 
W. N. 265. Opinion PeR CuRIAM. Where land was 
sold and, through an uncertainty as to the county 
lines, a deed was delivered describing the property in 
one county, whereas it really lay in another adjoining, 
though it was otherwise correctly described, and there 
was no fraud on the part or the vendor: Held, that the 
vendee could not recover from the vendor damages al- 
leged to have been suffered by reason of such misde- 
scription. 


DEVISE—CONSTRUCTION OF “ ENJoy.” — Crosky 
v. Dodds. Supreme Court of Pennsylvania, 6 W. N. 
246. A devise of land to A and B “to enjoy, and to 
hold the same as tenants in common,” in the absence 
of any words showing a contrary intent, vests a fee 
simple in the devisees. MURCUR, J.—The devisees 
could not fully “‘enjoy” the lands without taking the 
rents, issues and profits. It is manifest that the testa- 
tor did not give them any less interest than the rents, 
issues and profits. If he intended to devise those, it 
is a devise of the land itself, as fully as he held the 
same, unless it appears in the will that he intended to 
devise a less estate. 


MARRIED WOMAN ASSUMING MORTGAGE ON RBAL 
EsTaTE CONVEYED TO HEk, LIABLE THEREON. — 
Cushman v. Henry. Court of Appeals of New-York, 
19 Alb. L. J. 29. Opinion by ANDREws, J, A married 








woman purchased real estate assuming in the deed to 
her the payment of a mortgage executed by the grant- 
or. Held, that she was liable on such contract by as- 
sumption, and her grantee assuming the mortgage lia- 
ble for a deficiency on foreclosure, and this would not 
be affected by the fact that she had no antecedent 
separate estate. 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


MORTGAGE — FORECLOSURE — PRIORITY.—1. The 
order in which real estate which has been mortgaged, 
and subsequently sold at different times to different 
purchasers, shall be subjected to satisfaction of the mort- 
gage is, where the rule is established by State statutes, 
or the decisions of State courts, a rule of property 
which will be followed by the Federal Courts sitting in 
such State. 2. The right of redemption, after sale on 
foreclosure, in Illinois, as decided in Brine v. Insurance 
Company, 6 Otto, re-affirmed. Orvis v. Powell. Ap- 
peal from the Circuit Court of the United States for 
the Northern District of Illinois. Opinion by Mr. 
Justice MILLER. Decree affirmed in part. 


FRAUDULENT TRANSFER OF SHARES—LIABILITY 
OF OFFICERS OF COMPANY.—l1. The officers of a com- 
pany are the custodians of its stock books, and it is their 
duty to see that all transfers of shares are properly 
made, either by the stockholders themselves or per- 
sons having authority from them. 2. To create an es- 
toppel there must be some act or declaration indicat- 
ing an authorization of the use of the names, by which 
the company was misled, or a subsequent approval of 
their use by acceptance of the moneys received. 3. 
The guardian of plaintiffs, who were minors, placed 
certain certificates of shares of stock in the defendant 
company in a box, which she put for safe-keeping in 
a bank of which her brother was an officer, giving her 
brother the key to the box. The brother took the cer- 
tificates, forged the names of the plaintiffs to a transfer 
thereof, signed his own name as attesting witness, and 
sold the stock. After a portion of the stock had thus 
been disposed of, the guardian obtained the box from 
the bank, but returned it without opening it or exam- 
ining its contents. The brother was known to the 
guardian to be insolvent, and had appropriated to his 
own use some of the guardian’s own funds. On the 
forged transfers, the stock standing in the plaintiffs’ 
names on defendant’s books, was transferred thereon 
by defendant to those purchasing from the brother. 
Held, that an action in equity would lie to compel de- 
fendant to replace, in the name of. plaintiffs, such 
stock, and to issue to them proper certificates of the 
same, and to pay to them the dividends on the shares 
since such transfer, or for judgments for the value of 
their respective shares, and that the acts of the guard- 
ian, in intrusting her brother with the key to the box, 
etc., would not estop them from maintaining the ac- 
tion. Davis v. Bank of England, 2 Bing. 393; Hilgard 
y. South Sea Co.,2 P. Wms. 76; Stoman v. Bank of 
England, 14 Simons, 475; Taylor v. Midland Rail- 
way Co., 28 Beavan, 287; Ashby v. Blackwell, 2 Eden, 
299; Lowry vy. Commercial and Farmers’ Bank of Bal- 
timore, Taney’s C. C. Decisions, 310; Sewall v. Boston 
Water Power Co., 4 Allen, 277; Prott Ex., v. Taunton 
Copper Co., 123 Mass. 36; Chew v. Bank of Baltimore, 
14 Md. 299; Pollack v. National Bank, 7 N. Y. 274; 
Weaver v. Barden, 49 N. Y. 286; Cohen v. Gwynn, 4 
Md. Ch. Dee. 357; Dalton v. Midland Railway Com- 
pany, 22 Eng. L. & Eq. 452; Swane v. North British 
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Australian Co., 7 Hurl. & Nor. 603. Western Union 
Tel. Co. v. Davenport.— Appeal from the Circuit 
Court of the United States for the Southern District 
of Ohio. Opinion by Mr. Justice FreLp. Decree af- 
firmed. 


POLYGAMY— CONSTITUTIONAL LAW—CHALLENGE 
OF JUROR—INTENT—CHARGE OF JUDGE.—1. Section 
808, Rev. Stat., was not designed to regulate the empan- 
eling of grand juries in all courts where offenders 
against the laws of the United States can be tried, but 
only in the circuit and district courts of the United 
States. This leaves the territorial courts, when exer- 
cising the powers of courts of the United States, free 
to follow the territorial laws fixing the number of per- 
sons of which a grand jury shall consist. 2. On a chal- 
lenge for principal cause on the ground that a juror has 
formed an opinion as to the issue to be tried, the court 
is practically called upon to determine whether the na- 
ture and strength of the opinion formed is such as in 
law to raise the presumption of partiality. This pre- 
sents a question of mixed law and fact to be tried, so 
far as the fact is concerned, upon the evidence. The 
finding of the trial court upon the question of fact 
ought not to be set aside ina reviewing court, unless 
the error is manifest. No less stringent rules should 
be applied by the reviewing court in such a case than 
those which govern in the consideration of motions for 
new trials because the verdict is against the evidence. 
3. If a juror is challenged for principal cause, and the 
challenge sustained, the judgment will not be reversed 
upon error if it appears that, although the challenge 
was not good for cause, it was for favor. 4. Although 
the Constitution of the United States provides that in 
all criminal prosecutions, the accused shall be con- 
fronted with the witnesses against him, if it appears 
that a witness has been wrongfully kept away from the 
trial by the procurement of the accused himself, evi- 
dence may be given of what the witness swore to upon 
a former trial of the accused for the same offense under 
another indictment, when the accused was present and 
had an opportunity to cross-examine. 5. The consti- 
tutional guaranty of religious freedom contained in the 
first amendment to the Constitution takes away from 
Congress the power of legislation in respect to mere 
religious opinion and belief, and also in respect to the 
profession and propagation of principles, but leaves it 
free to reach actions which are in violation of social 
duties, or subversive of peace and good order. €. Sec. 
5352, Rev. St., for the punishment of bigamy in the terri- 
tories and other places over which the United States 
has exclusive jurisdiction, is constitutional. 7. Although 
a criminal intent is in general a necessary element of 
crime, if one knowingly does that which is made crim- 
inal by the law of the land, he is not excused from guilt 
because of his professed religious belief that the law 
ought not to have been enacted. 8. The trial-judge 
charged the jury as follows: “‘I think it not improper, 
in the discharge of your duties in this case, that you 
should consider what are to be the consequences to the 
innocent victims of this delusion. As this contest goes 
on they multiply, and there are pure-minded women 
and there are innocent children—innocent ina sense 
even beyond the degree of the innocence of childhood 
itself. These are to be the sufferers; and as jurors 
fail todo their duty, and as these cases come up 
in the Territory of Utah, just so do these victims 
multiply and spread themselves over the land.” 
Held no error. While every appeal of the court to the 
passions, or the prejudices of a jury should be 
promptly rebuked, and while it is the imperative duty 
of every reviewing court to take care that wrong is not 
done in this way, we see no just cause for complaint in 
this case. Congress, in 1862, 12 Stat. 501, saw fit to 
make bigamy a crime in the territories. This was done 
because of the evil consequences that were supposed 





to flow from plural marriages. All the court did was 
to call the attention of the jury to the peculiar charac- 
ter of the crime for which the accused was on trial, 
and to remind them of the duty they had to perform, 
There was no appeal to the passions; no instigation of 
prejudice. Upon the showing made by the accused 
himself, he was guilty of a violation of the law under 
which he had been indicted, and the effort of the court 
seems to have been not to withdraw the minds of the 
jury from the issue to be tried, but to bring them to 
it; not to make them partial, but to keep them impar- 
tial. Reynolds v. United States.—In error to the Su- 
preme Court of Utah. Opinion by Mr. Chief Justice 
WAITE. Judgment affirmed. 








ABSTRACT OF DECISIONS OF COURT OF 
APPEALS OF KENTUCKY. 


September Term, 1878. 
[Filed October 28, 1878.] 


Hon. W. S. Pryor, Chief Justice. 
“ 6M. H. COFER, 
“« J. M. ELLIOTT, > Judges. 

“ 6T. H. HONEs, 

AN AGREEMENT TO Pay A REASONABLE ATTOR- 
NEY’ FEE in the body of a promissory note, if it is 
* collected by suit” is absolutely void; it is contrary to 
the policy of our laws; it is an agreemeet to pay a 
penalty, and tends to the oppression of the debtor and 
to encourage litigation. Opinion by HINEs, J.— Wither- 
spoon v. Musselman. 

MARRIED WOMAN—EFFECT OF DEED AND MORT- 
GAGE OF.—1.'The deed of a married woman, like that 
of one sui jnris, is good against a purchaser for a val- 
uable consideration, or against creditors from its execu- 
tion, if it is legally lodged for record within sixty days 
thereafter, and if not legally lodged for record within 
that time it will be effectual whenever so lodged, and 
from the date of such lodgment. Gen. Stats., ch. 24, § § 
10, 11, 14, 15, 19, 21, 22, 23. 2. The mortgage of a mar- 
ried woman, like that of one sui juris, is good when 
legally lodged for record. The mortgage of a married 
woman is enforced in this case, although it was not 
lodged for record for more than a year after it was ac- 
knowledged. Opinion by HINEs, J.—Finley v. Spratt. 


GUARDIAN AND WARD — MARRIAGE OF FEMALE 
GUARDIAN— APPOINTMENT OF SECOND GUARDIAN. 
—1. The marriage of a female guardian does not dis- 
solve the relation of guardian and ward. While the 
marriage of a female guardian may be sufficient cause 
for her removal in the absence of any consent by her 
husband that she should remain guardian, it does not 
dissolve the relation of guardian and ward. 2. The 
surety of a female guardian who abandoned her right 
to the custody of her wards and their estates, under 
the belief that her marriage had extinguished her 
right, remained responsible for the estate then in her 
hands, and for all other money, choses in action, and 
other estate, that ahould have been collected or taken 
control of by her as guardian after that time. 3. 'Vhere 
can not be two guardians of the same ward at the same 
time in this State, as in this case, one appointed by the 
Woodford county court in 1863, the other appointed 
by the Jefferson county court in 1868, the latter having 
been appointed under the belief that the marriage of 
the first extinguished her right as such guardian. The 
appointment of the second guardian was void; his 
bond as such guardian was not a good statutory bond, 
but was a good common law bond against him and his 
surety thereon, and such surety is liable for all mon- 
eys, choses in action, and all other estate which came 
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into the hands of such guardian, by reason of such 
void appointment; but such surety is not liable for 
money obtained by his principal from the first and 
rightful guardian before such void appointment was 
made. Opinion by Pryor, C. J.—Cotton v. Wolf, 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1878. 


[Filed December 23, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
* Wo. B. NAPTON, 

* WaRWICK HOUGH, 

“ E. H. NORTON, 

“ JOHN W. HENRY, 


Judges. 


EJECTMENT—SHERIFF’S DEED — ADVERSE POs- 
SESSION FOR STATUTORY PERIOD CREATES TITLE— 
NO PRESUMPTION IN FAVOR OF CONTINUANCE OF 
DISSEIZIN AGAINST TRUE OWNER.—This was an ac- 
tion of ejectment, and resulted in judgment for plain- 
tiff, fron which defendant appeals. Plaintiff claimed 
title under an adverse possession for the requisite pe- 
riod on the part of those under whom he claimed, and 
defendant claimed under sheriff’s deed,which was void, 
and under a chain of conveyances from nephew of 
original patentee. It appeared that the deed of the 
sheriff was under an execution issued from the pro- 
bate court of Linn county, and the sale was made dur- 
ing the session of the said probate court, and not 
while the circuit court of said county was in session. 
It also appeared that the original patentee died in 
1823, leaving a widow and son, and that his son died 
without issue, leaving his mother surviving. Held, 1, 
Under the general law, the sale under execution of 
real estate must be made during the term of the cir- 
cuit court of the county in which the land is situated. 
1 Wag. Stat. 609, sec. 42; Jackson v. McGinder, 51 Mo. 
55; Merchants Bank v. Evans, Id. 3385; McClurg v. 
Dollarhide, Id. 347; Bunce v. Leary, 50 Mo. 481; and 
there is nothing in the act creating the Linn probate 
court requiring such sales to be made otherwise. 
Laws of 1853, p. 392; Mers v. Bell, 45 Mo. 333. 2. 
Under our chapter of descents and distributions, the 
mother became the heir of her son (1 W. S., p. 529, 
sec. 1), and that in consequence thereof the nephew 
derived no title from the patentee. 8. That where 
there has been an adverse possession for the requisite 
period to create a bar, such possession operates to 
transfer title snfficient to maintain ejectment; not- 
withstanding that after the expiration of the statutory 
period those under whom plaintiff’s claim had aband- 
oned the premises, and they were found thus aband- 
oned when defendant took possession. 4. But while 
the effect of such adverse possession is to confer title 
on adverse occupant as against true owner, this title, 
if acquired, was the result of disseizin, and that 
plaintiff and others, from whom he derived title, 
were, until] the lapse of the statutory period, mere 
desseizors. The books lay down the doctrine that a 
seizin once proved or admitted is presumed to con- 
tinue until a disseizin is proved. 1 Gif. Ev. § 42. But it 
can not be said that if a disseizin is established at one 
period, its continuance must therefore be presumed 
until the contrary appear. Under such ruling and 
theory of the law, the transfer of the title of the true 
owner to amere disseizor would be greatly facilitated, 
and the real owner be presumed out of his estate. 
The burden of proof in such cases is on the shoulders 
of the party claiming under such an adverse posses- 





] sion, and he can not eke out the necessary facts which 


alone would entitle him to recover by mere presump- 
tions. Bedwin v. King, 5 Met. 173. 5. An instruction 
which declares “that any act done on the land, indi- 
eating an intention to hold the premises, is sufticient” 
to establish adverse possession, is entirely too loose, 
Under such an instruction the mere posting of notice 
on the land notifying the owner that the claimant in- 
tended to hold the land would be sufficient. Our 
court has gone a great way in respect to what consti- 
tutes possession, but certainly never so far as to sanc- 
tion such an instruction. Reversed and remanded. 
Opinion by SHERWOOD, C. J.—Linde v. Williams.. 


CRIMINAL PROCEDURE — IMPROPER TO ASK DE- 
FENDANT ON CROSS-EXAMINATION, IN RELATION TO 
A FORMER CONVICTION— ONLY RECORD ADMISSI- 
BLE.—Defendant was indicted for and convicted of an 
assault with an intent to kill, and appealing to the 
Court of Appeals, where the judgment was reversed, 
the State appeals here. Held,1. A defendant who offers 
himself as a witness occupies the same footing as any 
other witness, and is subject to the same rules and tests. 
But the question propounded to defendant, in relation 
to his former conviction, was not a proper one to be 
answered. The best evidence of that was the record 
of the judgment of conviction, and the only evidence 
that could be received of the fact if objections were 
made as they werein this case. 1 Grif, on Ev., § § 

77,457. Nor is there any waiver of the right to in- 
sist on the best evidence, when the objection to an- 
swering being overruled, defendant’s attorney, in obe- 
dience to this ruling of the court, directed defendant 
to conform to it, and answer the improper question. 
A defendant on trial under a criminal charge, who of- 
fers himself as a witness, occupies a very delicate po- 
sition; if he fails to answer with promptness any 
question whatsoever that the court decides he should 
answer, his very hesitancy, though resting on the most 
solid and valid objection, does him a world of damage 
with the jury. Under such circumstances, although 
this case seems to have bean otherwise very fairly 
tried, the judgment of the Court of Appeals is af- 
firmed. Opinion by SHERWOOD, C. J.—State v. Ru- 
gan, 


CRIMINAL PROCEDURE—TO SUSTAIN CONVICTION 
FOR LARCENY OF ANY GRADE, RECORD MUST SHOW 
EVIDENCE OF VALUE OF ARTICLE STOLEN. — De- 
fendant was indicted, tried and convicted for stealing 
a package of spool cotton. There is nothing in the re- 
cord which warrants a reversal, except the error com- 
mitted by the court in giving of its own motion the 4th 
instruction, relative to the value of the property stolen. 
There was no evidence whatever as to value of prop- 
erty, and, consequently, the instruction was errone- 
ous. And even if it had not been given, still the ver- 
dict could not be permitted to stand, as under the law 
then in existence the property stolen must have 
equaled or exceeded in value ten dollars; and as there 
was no evidence of any value,a conviction for any 
grade of larceny was improper. The motion for a new 
trial called the attention to the fact that the verdict 
was against the evidence, but the precise point here 
mentioned, wherein the insufficiency consisted, was 
not specified in it. Nevertheless, in conformity to State 
v. Barnett, 63 Mo. 300, as the record discloses the above 
defect, it must be considered, and as it is a fatal one 
the judgment is reversed and cause remanded. Opin- 
ion by SHERWOOD, C. J.— State v. Krieger. 


NEGLIGENCE — DAMAGES RRCOVERABLE FROM 
LANDLORD WHO REMOVES BARRIERS AGAINST 
DANGER FROM EXCAVATION, FOR INJURIES TO IN- 
FANT CHILD OF OCCUPANT OF PREMISES — NEGLI- 
GENCE NOT IMPUTED TO PARENTS.—Defendant was 
owner of several tenement houses on McGhee street, in 
Kansas City, in front of which was an excavation 
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made by the street of 10 or 12 feet in depth, and one of 
the houses was occupied by one Spencer, under a ver- 
bal lease from month to month. Peterson, plaintiff’s 
father, rented a room from Spencer, and with his 
family occupied it, and continued to occupy the same 
room after Spencer left, and one Larson became tenant 
to defendant. Whilst plaintiff’s father was living on 
the premises, either as tenant to Spencer or Larson, 
defendant had the excavation extended towards the 
house, with a view to construct a sidewalk, and in so 
doing the fence was found to be so close to the edge of 
precipice that it became necessary to remove it, in or- 
der to guard against its falling on the sidewalk. After 
the fence was removed, plaintiff,a child of five years old, 
was standing or playing on the edge of the lot, and be- 
coming frightened fell down to sidewalk and received 
the injuries for which this suit was brought. The trial 
resulted in a verdict for plaintiff, who sued by his next 
friend, and defendant brings the case to this court for 
review. A number of instructions were given for both 
sides, and among others asked by defendant and re- 
fused was one to the effect that if the jury believed 
that plaintiff while living with his parents fell and was 
hurt on account of negligence and want of care on part 
of his parents, or either of them, they must find for 
defendant. Held,1. That the action is not based upon 
any obligation of the landlord, growing out of the 
lease made either to Spencer or Larson. The danger 
to inmates of the house, whether tenants or sub-ten- 
ants, was not occasioned by any natural decay of 
the fence, which might have rendered the landlord re- 
sponsible. Plaintiffs father was on the premises 
rightfully under defendant’s tenant, and had a right to 
the protection of the fence. Conceding the removal of 
the fence to have been justified under the circum- 
stances, the duty of defendant to occupant of the 
premises was surely not less to those who were pass- 
ing on the sidewalk. The absence of the fence, how- 
ever conducive it may have been to the safety of those 
who used the sidewalk, deprived the occupants of the 
tenement of a barrier against danger to which they 
were entitled, and defendant had no right to remove it 
without replacing it or some other barrier which 
would have protected them from the precipice. 2. 
The refusal of instruction cited is complained of, be- 
cause the trial court repudiated the doctrine of impu- 
tability of negligence on the part of father of child 
when the suit is brought by child, a doctrine which 
has, to a certain extent, been recognized by this court 
in case of Stillson v. H. & St. Joe R. R. Co. (April 
Term, 1878), 7 Cent. L.J. 107. In that case the father 
and child were together when the accident occurred, 
and the applicability of the doctrine was manifestly 
proper, if allowable in any case, and we adopted the 
views of the Supreme Couat of Massachusetts in 
Holly v. Gas Co.,8 Gray, 132, notwithstanding the re- 
pudiation of the doctrine i toto by the Supreme 
Court of Ohio, in B. & I. R. R. Co. v. Snyder, 18 Ohio 
St. 408. In the present case, the father was not pres- 
ent when the accident happened, and being a poor day 
laborer it is not likely that he was ever in the house 
during the daytime, except at meals. It can not be re- 
garded as negligence in the father and mother, or any 
one having charge of the child, that the boy five years 
old was permitted to play in the front yard. It is not 
to be expected that people in such circumstances can 
afford to hire nurses or servants. That the plaintiff him- 
self was guilty of no contributory negligence is estab- 
lished by the verdict. Judgment affirmed. Opinion by 
NaPTON, J.—Peterson v. Smart. 

PARTNERSHIP — WHEN ONE PARTNER ENTITLED 
TO COMPENSATION FOR PERSONAL SERVICES REN- 
DERED THE F1rM. — Defendant, a skilled culturist, 
entered into co-partnership with plaintiff for the 
growth of grapes and manufacture of wine. Plain- 
tiff purchased a tract of land for such purposes, 












and was to deed undivided half thereof to de- 
fendant, and the amount paid for same by plaintiff 
was refunded to him out of profits realized. There 
seems to have been nothing further definitely agreed 
upon at time of formation of partnership. Defendant 
built dwelling house and wine cellar, expended labor 
and capital of his own, and made a fruitful vineyard 
and extensive orchard on the tract. Plaintiff was en- 
gaged almost exclusively in an independent. business 
of his own. Subsequently defendant, dissatisfied with 
failure of plaintiff to convey to him the undivided 
half of premises, sent key of wine cellar to plaintiff, 
and made preparation to return to St. Louis, from 
whence he, at plaintiff’s request, had come, when 
plaintiff made the deed, and handed defendant a writ- 
ten agreement, signed by himself alone, which writ- 
ing gave recognition tothe idea that defendant was- 
entitled to remuneration for both prior and subse- 
quent labors in interest of firm. This writing de- 
fendant refused to sign, not regarding compensation 
therein specified as sufficient, but returned again to 
his labors, in which he continued until the present 
proceeding resulted in a decree for dissolution. A 
referee having been appointed, took an account and 
made report, which was approved, except in one par- 
ticular, which was the allowance to defendant for ser-- 
vices to the firm, there being no articles of co-part- 
nership, and no writing or express agreement for the 
allowance of such compensation, and the correctness 
of this ruling was the only point to be determined. 
Held, there can be no dispute as to the general preva- 
lence of the rule invoked by plaintiff, that a partner is 
not entitled to remuneration for his services rendered 
the firm, unless rendered under an express agreement 
for recompense. Story on Part., § 182, and cases cited; 
Parsons on Contracts, 104, and cases cited; Bennett v. 
Russell, 34 Mo. 524. But this, though general, is not 
of universal application. Thus a partner is entitled to 
reward for his services if it can be clearly implied 
from the course of dealing which the partnership 
adopts, or other circumstances of equivalent force. 
Parsons on Contracts, supra; Bradford v. Kimberly,. 
3 Johns. Ch. 481; Marsh’s Appeal, 69 Penn. St. 30.. 
The controling question in cases of this sort is one of 
intention, and it is not at all improper to consider the 
circumstances by which the parties were surrounded, 
and their relative situations toward each other, in the 
endeavor to ascertain whether such compensation 
should be equitably implied by the services perform- 
ed. It does not signify that the agreement tendered to 
defendant remained unexecuted; the only import- 
ance which that instrument in its present condition. 
possessed was an element of the intention which 
prompted its tender to him. For these reasons the 
report of the referee should not have been modified 
on the point of compensation; and the judgment is: 
reversed and remanded to the court below to adjust 
the rights of the respective parties in an equitable 
manner and conformable to this opinion. Opinion by 
SHERWOOD, C. J.—Cramer v. Bachmann. 
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ABSTRACT OF DECISIONS OF SUPREME. 
COURT OF KANSAS. 





December Term, 1878. 


Ho. iia H. Horton, Chief Justice. 


a - wm } Assoeiate Justices. 


PRACTICE—AGENT— STATUTE OF LIMITATIONS.— 
1. Where a case is tried by the court, without a jury, 
and no request ismade for special or separate find- 
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ings, the court is not bound to find specially or to state 
its conclusions of law separately from its findings of 
facts. 2. The form of the action discussed and held to 
be sufficient in this case. 3. Where an agent who lives 
in one State collects money for his principal, who re- 
sides in another State, and there is no contract be- 
tween them as to when or how the agent shall send or 
pay the money to his principal, no action accrues 
against the agent for the money until the principal has 
made a demand of him therefor, and he has refused to 
pay the same; and consequently the statute of limi- 
tations does not begin to run in favor of the agent un- 
til after such demand and refusal. Opinion by VaL- 
ENTINE, J. Reversed. All the justices soncurring. 
—Green v. Williams. ‘ 


JUDGMENT—PRACTICE.— 1. Irregularities in the 
proceedings of a court of general jurisdiction, hav- 
ing jurisdiction of the subject-matter, and of the par- 
ties, can be corrected only by appellate proceedings, 
and are not sufficient to invalidate the judgment when 
attacked collaterally. 2. An allegation in a pleading 
that the president of a bank was fully authorized to 
make an assignment of a judgment belonging to the 
bank, is admitted unless denied under oath. 3. The 
petition alleged the making of certain assignments. 
The answer besides a general denial contained an 
averment that the said alleged assignments were made 
without consideration, and not in good faith. Held, 
that the fact of the assignment was thereby admitted. 
Opinion by BREWER, J. Affirmed. All the justices 
concurring.—Barnum v. Kennedy. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 





December Term, 1878. 
{Filed January 8, 1879.] 


Hon. W. W. JOHNSON, Chief Judge. 
“4 gy perk ) 
x . T. WRIGHT 
“ Lurner Day,’ | Judges. 
“s T.Q. AsuBury, } 


RECOVERY OF PERSONAL PROPERTY— ORDER OF 
DELIVERY—ASSIGNMENT.—In an action for the re- 
covery of personal property where the order of deliv- 
ery is issued and served with the summons, by taking 
and delivering the property to the plaintiff, the plain- 
tiff’s right to proceed to final trial and judgment can 
not be defeated by an assignment of the property by 
defendant, for the benefit of his creditors, after the 
commencement of the action, and before the service of 
the order of delivery. Judgment reversed. Opinion 
by Scott, J.—Collier v. Bickley. 


LIFE INSURANCE POLICY — FRAUD BY AGENT— 
CONTINUANCE— EVIDENCE — ACTION.—1. Where an 
agent of a life insurance company, acting within the 
scope of his authority to induce a person to apply for 
insurance in the company, fraudulently represents to 
him that, fora specified annual premium, a policy 
would be fully paid at a given period, and further en- 
title the holder to certain other specified benefits, and 
thereby induces such person to apply fora policy on 
his life, and to pay the premium therefor; if the pol- 
icy issued to him is materially different from what it 
was represented. to him it would be, he may rescind 
and recover back of the company the premium paid. 
2. Where an 2ffidavit for the continuance of a case, on 
the ground of inability to procure the testimony of an 
absent witness, contains 9. statement of what is ex- 
pected to be proved by tae witness, and such state- 
ment is given in evi. on the trial as the testimony 








of the witness, its credibility may be attacked in the 
same manner as that of a deposition, by impeaching 
the veracity of the witness. 3. Where a recovery is 
sought on the ground of fraudulent representations 
made to the party aggrieved, similar representations 
made by the same person to others, are admissible 
in evidence only for the purpose of showing that they 
were known to be false by the person making them, 
therefore, where there is no evidence tending to show 
such knowledge, they should be excluded. 4. One not 
aparty toalife policy in force can not avoid it for 
fraud, nor recover back the premiums paid thereon, 
although he caused the policy to be effected and paid 
the premiums. Judgment reversed. Opinion by 
Day, J.—United States Ins. Co. v. Wright. 


COMMON CARRIERS—EXPRESS COMPANY—LOSS OF 
PERISHABLE PROPERTY — UNAVOIDABLE DELAY.— 
1. Admitting that an express company is responsible 
for the fault or negligence of a railroad, over which it 
carries, the fact that a bridge of the railroad was car- 
ried away by a freshet of unusual violence, is not such 
default or negligence in the railroad company as will 
make the express company responsible for the loss of 
perishable property occasioned by a delay thus made 
inevitable. 2. A common carrier is not responsible for 
a loss of perishable property when that loss arises from 
the nature of the property itself. 3. A common car- 
rier is not an insurer as to time, but is bound to trans- 
port freight to its destination within a reasonable 
time. If delay is occasioned by an accident which or- 
dinary diligence could not guard against, the loss en- 
suing is not chargeable to the carrier. 4. A carrier is 
transporting property of a perishable nature, and a 
delay is occasioned by an unavoidable accident; he 
makes all reasonable efforts to forward the property, 
but fails to do so in time to have it reach its destina- 
tion before becoming totally lost. Undersuch circum- 
stances he is justified in selling it forthe best price 
which can be obtained, exercising a sound discretion. 
5. In case of accidental delay, a carrier is bound to 
exercise his best judgment and to use due diligence in 
forwarding perishable property, so as to save it from 
total loss. If the nature and condition of the property 
is such that this can not be done, he may sell the 
same if can thereby convert what would inevitably be 
a total loss, into one that is partial merely. 6. A car- 
rier who undertakes to carry goods over his own route, 
is not responsible for unavoidable delay, such as might 
be occasioned by the destruction of a railroad bridge 
by a flood, and if such delays occur while the goods 
are in transit, it is thereupon the duty of the carrier 
to exercise sound discretion and reasonable diligence 
in forwarding the goods to their destination. He is 
{ not bound to divert the goods from his own to an- 
{ other route, over which he has no control, unless in the 
exercise of such discretion and diligence it appears 
that the change of route would have prevented the loss 
attendant upon delay. Judgment reversed. Opinion 
by WRIGHT, J.—American Express Co. v. Smith. 
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COURT OF WISCONSIN. 


November Term, 1878. 


E. G. RYAN, Chief Justice. 
ORSAMUS COLE, 
“Wo. P. LYON, 

© ~Davip TAYLOR, 

‘6 HARLOW 8S. ORTON, } 


Hon. 
“ 

Associate Justices. 

RAILROAD FIRES — CONTRIBUTORY NEGLIGENCE. 


—1. In an action for injuries by fire to property ad- 
joining a railroad, from negligence of the company in 





respect to the character or management of its locomo- 
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tives, a want of ordinary care on plaintiff’s part in the 
* construction, management and use of the property, 
contributing directly to the accident, is a defense; 
and where there is evidence tending to sustain such a 
defense, the question of contributory negligence 
should be submitted to the jury. So held where the 
contributory negligence charged consisted in permit- 





| 


| 


ting an accumulation of hay and shavings between the | 
two buildings destroyed, and under one of them, | 
which was set upon blocks two and a half feet high, | 
and with the side next the railroad left open below | 


the mills. 2. Ward v. Railroad Co., 29 Wis. 144, and 
other cases in this court, as to contributory negligence 
in cases of negligent injury to property by railroads, 
approved. Erd v. Railway Co., 
uished, and the points really decided in Kellogg v. 
Railway Co., 26 Wis. 22, distinguished from certain 
apparent dicta therein. Opinion by TayLor, J.— 
Murphy v. C. & N. W. R. Co. 


UsAGE—WHEN BINDING — EVIDENCE OF VALUE 
OF SERVICES. —1. A usage of trade, to be binding 
upon parties in the absence of an express agreement, 
must be clearly proven, and shown to have been so 
well established, uniform and notorious, that the par- 
ties must be presumed to have known it, and to have 
contracted in reference to it. 2. In an action to re- 
cover compensation for purchasing for defendant real 
estate in a certain city, where there was no agreement 
as to the commission, but the complaint alleged, and 
the answer denied, that the services were worth three 
per cent. 9f the purchase price, and that this was the 
customary rate for such services in said city, plaintiff 
testified in his own behalf that such was the custom- 
ary rate, but three other persons, who were also real 
estate brokers in said city, testified for defendant that 
there was no uniform custom in such cases. There 
was no other evidence of the value of the services. 
Heid, 1. That it was error to submit to the jury the 
question whether there was a customary rate. 2. That, 
upon the evidence stated, plaintiff could recover no 
more than nominal damages. 2. Where one to whom 
a bill for services is presented, denies absolutely his 
liability for the services, the mere fact that he does 
not further object to the rate of compensation named 
in the bill, is no evidence of the value of the services. 
Opinion by TAYLOR, J.—Hinton v. Coleman. 


TENDER — PAYMENT INTO COURT — RIGHT TO 
MONEYS IN CUSTODY OF CoURT.—1. Where a ten- 
der (though insufficient) is made before suit, and is 
pleaded and the money paid into court after the action 
is commenced, this is a conclusive admission that the 
amount belongs absolutely to the plaintiff, whatever 
may be the fate of the action. 2. The defendant in an 
action upon contract pleaded a tender and paid the 
money into court for the plaintiff’s benefit, and the 
court found for the plaintiff, and that there had been no 
tender, and ordered judgment in plaintiff’s favor, but 
the controversy was settled by the parties and no 
judgment was entered. There is no evidence that the 
plaintiff has assigned the money to the defendant, and 
the terms of the settlement do not appear. Held, 
that upon these facts such defendant has no claim 
upon the money still in the custody of the court. 3. 
No person other than the one for whose benefit the 
money was paid into court, should be allowed to re- 
cover it (as by an action on the bond of the officer who 
holds it) until the court in whose custody it is, shall, 
upon proper proceedings and proofs, so order. 4. The 
fact that the clerk to whom money in custody of the 
court was paid, has gone out of office without paying 
the money to his successor, does‘not affect the jurisdic- 
tion of the court to make such an order. 5. Money in 
custody of the court, and held by the clerk as such, 
should be paid over by him to his successor in office; 
and a failure to so pay them is a breach of his bond, 


41 Wis. 65, disting- | 





for which an action may be maintained by the proper 
party. But this was not such an action. Opinion by 
LYON, J.—Schnur v. Hickox. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1878. 


Hon. GEORGE V. HowkK, Chief Justice. 
WILLIAM NIBLACK, 

“ HoRACE BIDDLE, 
« JAMES L. WORDEN, 
‘* SAMUEL PERKINS, 


Associate Justices. 


HUSBAND BOUND BY COVENANTS IN DEED CON- 
VEYING SEPARATE PROPERTY OF WIFE.—<Action to 
recover back purchase-money, paid by appellee to ap- 
pellants, on account of failure of title to land conveyed 
by appellants to appellee. The land was derived from 
a former husband of Desdemona Griner, and the con- 
veyance was made after she became the wife of Jacob 
Griner. The court below held that Jacob Griner, the 
husband, was bound by the covenants of warranty. 
PERKINS, J.: The conveyance in this case was inopera- 
tive for the want of right to convey. 39 Ind. 95. The 
complaint shows a breach of the covenant of right to 
convey, Which renders it good. 15 Ind. 264. The ex- 
press covenant by the grantors, in such a case might 
be operative. 10 Ind. 424. It could not be operative 
against Mrs. Griner on account of the disability of a 
married woman to bind herself by her covenants. But 
when a husband joins with his wife in a conveyance of 
the separate property of the wife, such conveyance con- 
taining covenants of warranty, the husband is bound 
by the covenants. 18 Blackf. 214; 28 Ind. 464; 7 Mass. 
299. The judgment against Jacob Griner is affirmed. 
—Griner v. Butler. ribs. 


BILL OF EXCEPTIONS—EXTENSION OF TIME FOR 
FILinG. — After a verdict for appellee, appellants 
moved for a new trial, and the motion was overruled. 
Leave was then given appellants to file a bill of excep- 
tions within a certain time beyond the term, showing 
the errors, as they claimed, in the proceedings of the 
cause. Appellants failed to file the bill within the time ‘ 
fixed, but filed it afterwards, on ex parte leave of the . 
court. PERKINS, J.: The preparation, perfecting and 
putting on file of a bill of exceptions in a cause, are 
matters alone with the party, to whom the leave is 
granted, and the judge of the court. The opposite / 
party, as to the bill, is out of court as soon as the leave 
to prepare it is given. Neither the statute nor order 
of leave by the court gives the opposite party any right 
to participate in the preparation of the bill. By cour- 
tesy, in practice, the opposite party is very properly 
permitted to see the bill before itis presented to the 
judge for signature, but the statute contemplates noth- 
ing of the kind. It is made the duty of the judge to 
understand the facts of the case, and to know and dis- 
close the truth, or otherwise, of the bill of exceptions 
presented to him, and to sign it if true. The statute 
gave the court no power to grant the extension of time 
in this case. Its first grant of time beyond the term 
exhausted its power in that regard. It could only 
have derived its power to grant the second extension 
from the joint consent of both parties. It is claimed 
that the appellee was constructively in court to attend 
to the entry of the final judgment, and to answer to the 
motion to tax costs, and that, hence, he was in for and 
consenting to the extension of time for filing the bill 
of exceptions. Admitting, without deciding, that ap- 
pellee was constructively in court as to the entry of : 
udgments and taxing of costs, he was nbt so in court . 









THE CENTRAL LAW JOURNAL. 






































































as to the bill of exceptions, because the subject-matter 
of the bill of exceptions itself was not in court. It had 
been taken out of court as a matter between the parties 
when leave had been given to appellants to prepare 
and file their bill within thirty days. Such entry had 
been enteredof record and signed by the court, and 
the court had adjourned. Any ex parte change cf that 
entry, after the close of the term, was void. 58 Ind. 
405; 57 Id. 107; 59 Id. 336. The bill of exceptions was 
not in the record. Judgment aflirmed.— Robinson v. 
Johnson. 
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Hon. JAMES H. ROTHROCK, Chief Justice. 
‘6 Wo. H. SEEVERS, 
“ JAMES G. Day, 
‘¢ JOSEPH M. BECK, 


Associate Justices. 
‘6 AUSTIN ADAMS, 


PLEADING—COUNTERCLAIM — DISMISSAL OF AC- 
TION BY PLAINTIFF.—1. Where the facts alleged in an 
‘answer constitute a counterclaim, they should be 
treated as such whether they are so named by the 
pleader or not. 2. The simple allegation of payment 
as a defense in an answer can not be regarded as a 
counterclaim, although aflirmative relief is asked 
thereon. 3. To entitle a defendant to affirmative re- 
lief, upon the averments of his answer, after the dis- 
missal of the action by the plaintiff, the answer must 
ca + contain all the requisites of a petition upon the cause 

of action therein set forth, the petition of the plaintiff 
” being no longer a part of the records in the case. 
Opinion by SEEVERS, J.—Marion Nat. Bank v. Carr. 


CONVEYANCE — HUSBAND AND WIFE — TRUST— 
Real estate owned by the wife was exchanged for oth- 
er real estate which, by mistake, was conveyed to the 
husband instead of the wife, the husband not having 
knowledge of such fact until after the recording of the 
deed, and the wife being ignorant of the same until 
the commencement of the present action; the husband 
was accepted as surety on a note, the payee relying 
upon his supposed ownership of the real estate, which 
he afterwards transferred to his wife. In an action by 
the holder of the note to subject the property to its 
payment: Held, that as the land was conveyed to the 
husband by mistake, being the property of the wife, 
he took the legal title in trust for his wife, or became 
indebted to her to the extent of its value, and had the 
right in good faith to transfer the property to her in 
satisfaction of such trust or indebtedness, the plaintiff 
having acquired no lien thereon. Opinion by SEEVERS, 
J.—Crouse v. Morse. 
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BOOK NOTICES. 





A TREATISE ON ATTORNEYS AND COUNSELORS-AT- 
Law, comprising the Rules and Principles vom 
ble tothe Vocation of the Lawyer, and those Govern- 
ing the Relation of Attorney and Client. B 
WARD P. WEEKS. San Francisco: Sumner, 
ney & Co., 1878. 

A book like this, which presents, in a separate form, 
the law governing attorneys and counselors-at-law, 
both as officers of the court and as the agents of their 
clients, can not fail to be useful to the profession. It 
will, doubtless, be a matter of surprise that on these 
subjects alone, over four thousand cases are to be found 


Ep- 
hit- 





in the reports, all of which are noted in this work. 
Its plan is very good. Commencing with an historical 
sketch of the office of an attorney and counselor, the 
first chapter deals with definitions of terms applied to 
lawyers—advocate, barrister, counsel, proctor, ser- 
geant, solicitor, and the like. The next chapter treats 
of the vocation of the lawyer, and the character of his 
office. In the two following chapters, the admission to 
practice, and the summary power of courts over attor- 
neys are considered. The privileges of members of 
the legal profession demand three chapters for their 
discussion, and this part of the work will, we have no 
doubt, be frequently consulted, The other matters 
treated of, are: The disabilities of attorneys; their lia- 
bility to third parties; retainer and appearance; au- 
thority and powers of attorneys; their duty to their 
clients and their liability for negligence; the compen- 
sation for services rendered, and the remedies against 
clients for such by action and lien. The subject ex- 
pands itself into a handsome volume of 700 ‘pages—a 
volume which ought to find a place in every library. 








NOTES. 





Mr. JUSTICE HUNT is to retire from the bench on 
account of ill health. The opinion is decided, says the 
New York Tribune, among those whose opportunities 
for information are good, that Attorney-General Dev- 
ens will be offered the place if he desires it, and that 
in case he is selected, Mr. Stanley Matthews is likely 
to be appointed to succeed him in the Attorney-Gen- 
eral’s office. If Mr. Justice Hunt should be retired by 
special act, or if he should die, the vacancy will prob- 
ably be filled before the present session ends. Other- 
wise it must continue until next November.——Chief 
Justice Charles P. Daly, of New York, is president of 
the American Geographical Society———Abraham B. 
Olin, an associate judge of the Supreme Court of the 
District of Columbia, has resigned. He was born in 
Shaftsbury, Bennington county, Vt., November 15, 1813, 
graduated at Williams College, Massachusetts, in 1835, 
and was admitted to the bar of Troy, N. Y., three years 
later; for three years he was recorder of that city, and 
was elected a representative to the Thirty-fifth Con- 
gressfrom New York. He was appointed to the bench 
of the District in 1863.—A decision just given by the 
New York Court of Common Pleas is of special in- 
terest to subscription book publishers. In 1878, D. 
Appleton & Co. entered into a written contract with 
Samuel L. Hall, the present publisher of the English 
subscription edition of the ‘‘Encyleopedia Britannica,” 
by which Hall was for five years to have charge of 
selling their books published in numbers or parts, at a 
yearly salary of $4,000, and a commission equal to one 
per cent. of all the actual net amount of sales of all 
books sold in numbers or parts” by Appleton & Co. 
At the time of the termination of Mr. Hall’s contract 
there were still outstanding several thousand unfilled 
subscriptions which had been obtained during Hall’s 
employment, and he claimed that each subscription 
constituted a sale of the entire book, and that he was 
therefore entitled to his commission of one per cent. 
on all the receipts until the delivery was completed. 
The referee, to whom the case was referred, decided 
that the word “sales,” as used in the contract, did not 
mean subscriptions; that the one per cent. commission 
was properly estimated upon the net receipts from the 
parts as they were delivered; that such commissions 
ended with his employment, and that Hall had receiv- 
ed all to which he was entitled. Mr. Hall appealed to 
the General Term, and the court affirmed the judg- 
ment of the referee, 





